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Introduction

Traditional law and economics provides a rationale for both the existence of exclusive rights over information, in the form of copyright, and for the limited nature of those rights.  Law and economics literature on both copyright generally and fair use in particular analyze the broad concept of the degree of copyright protection, without distinguishing between the scope of protection and the duration of protection.  In doing so, they make implicit assumptions about the nature of copyright scope and its effect on social welfare.  

The value of copyright to an author is determined by the combination of the scope and duration of their rights. Law and economics literature tends to treat the value of the author’s reward as a single undifferentiated variable. Given the legislative decision to continually (and retrospectively) increase the duration of copyright, the only factor subject to  doctrinal change is copyright scope. When law and economics analysis fails to distinguish between copyright scope and duration, it artificially treats duration as if it were as flexible as scope. It thus tends to overestimate the efficiency and flexibility of the copyright system. This failure to appreciate the central importance of copyright scope also pervades law and economics treatment of fair use. The two primary law and economics contributions to the fair use doctrine, the market failure test and the application of a cost-benefit analysis, both illustrate a naïve understanding of the welfare effects of copyright scope. Market failure assumes a fixed relationship between the scope of copyright and welfare, leading to the natural conclusion that more copyright is always better. This is an empirical claim that has not been proven and is unlikely to be consistently accurate. In contrast, cost benefit analysis does not assume a fixed relationship between scope and welfare, but it grossly understates the complexity of the trade-offs between them. 

This paper outlines the significance of copyright scope and develops an alternative model of the relationship between copyright scope and welfare, with particular application to fair use. The model illustrates the shortcomings of prior law and economics analysis of copyright generally and fair use in particular, which stem from the application of overly simplistic assumptions to complex questions. However, law and economics has great potential to assist in the development of copyright doctrines, including fair use.  In particular, recent contributions in the fields of game theory, industrial organization, product differentiation and behavioral economics offer more appropriately nuanced tools of analysis. 

Part I introduces the fundamental law and economics accounts of copyright, and shows that the main copyright doctrines ultimately address the issue of scope. Part II explains why an understanding of scope is fundamental to the economics analysis of copyright.  It then describes the essential elements of the relationship between scope and welfare.  Part III shows how the general failure to appreciate the significance of copyright scope hampers the attempt to locate an efficient standard for fair use.  Part IV posits that a more sophisticated and fruitful law and economics understanding of copyright and fair use will be found in emerging literatures on game theory, industrial organization, product differentiation and behavioral economics. 

PART I – BACKGROUND: ECONOMIC ANALYSIS OF COPYRIGHT

This part first introduces the essentials of law and economics of copyright. Traditional law and economics provides a rationale for both the existence of exclusive rights over information, in the form of copyright, and for the limited nature of those rights.  Second, this part then argues that the primary concerns of economic analyses of copyright, the desirability and efficiency of copyright, are ultimately issues of copyright scope. 

I.A. The Peculiar Qualities of Information: The Law and Economics of Copyright

The basic dilemma of intellectual property is encapsulated by Stewart Brand’s observation that “Information Wants To Be Free. Information also wants to be expensive.”
  Information wants to be free in the sense that, once produced, information is cheap to copy, distribute and recombine.  Information wants to be expensive in the sense that for information producers to recover their fixed costs of creation, they need to be able to charge more than just the low marginal cost of copying that results from a competitive market. In its pure form, information is a public good, meaning that it is both non-excludable and nonrivalrous. The non-excludable nature of information means that those who produce it often find it difficult to keep the benefits to themselves. 

Consider the following example.  Amy, a budding novelist, plans to write a novel at an expected initial cost $100.  Amy also expects that, once written, it will only cost her $1 to make copies of her novel for distribution.  There are 10 potential buyers of Amy’s work, each with a different valuation ranging from Bill, to whom the novel is worth $20 to Kevin to whom the novel is worth only $11.
 If Amy was able to sell 10 copies of her novel at $11 each, she would be able to recover both her cost of expression and her marginal cost.
.  Unfortunately for Amy she is unlikely to be able to charge that price because once she sells a copy to her first customer, Bill, will also be able to make copies and offer to sell them to the remaining customers.  Bill’s cost of expression is zero, since he did not write the novel, so Bill can make a profit by selling at any price above his marginal cost of copying.  If Amy can’t stop Bill free-riding on her work, she will abandon the idea of becoming a novelist and pursue an alternative career instead, a sub-optimal outcome for both Amy and her customers

Amy’s story illustrates the classic economic rationale for the creation of exclusive rights in information in general and copyright in particular.
  Without the legal artifact of exclusivity, Amy’s competitors will face a lower average cost of production for her novel than she does.
 Consequently, faced with the choice between creating and copying, it makes more sense to copy.  To put it another way, in a competitive market, the market price will be that of the lowest cost producer, which the author will never be.  As such, without some mechanism to appropriate the benefits of their investments, authors and publishers will under invest in the production of information products.  

The function of copyright protection in resolving this problem in relation to expressive works is well understood.
  Copyright rights allow an author to internalize more of the benefits of her creations; in economic terms, copyright facilitates the internalization of a work’s positive externalities and limits free riding.
  

It is important to note the functionalism of this explanation: under this view, the exclusive rights vested in authors do not exist by virtue of natural or inherent rights, they are simply a means to an end.
 Copyright’s constitutional mandate has been regarded as the establishment of incentives, not for the person enrichment of authors, but as a stimulus to their contribution to the total good.
 As the Supreme Court has commented on a number of occasions, the constitutional authority for copyright is expressly for the purpose of the promotion of science and useful arts, and copyright rewards to authors are means to that end.
 

Various regimes of intellectual property address the non-excludability of information by making certain classes of information legally exclusive, even though they cannot make them actually exclusive. The exclusive rights established by regimes such as copyright only address one half of the public good problem of information. However the other half of the public good problem, the nonrivalrous nature of information must still be accounted for.  A nonrivalrous good is one for which one person’s use does not affect the value of any other person’s use.  For example, while a photographic print is a tangible physical object, it also embodies creative expression. If I take the print from your living room, you are deprived of the enjoyment of seeing it there; on the other hand, if I merely reproduce the print , you still have the original and yet I now have one too.  The photo qua object is rivalrous; the photo qua artistic expression is non-rivalrous.
  

The non-rivalrous nature of information makes the welfare implications of intellectual property different to those of other forms of property; the efficiency of allocating property rights in information must be off-set against its resulting under-utilization. In other words, there is a trade-off between the author’s incentive to produce a work and the public’s interest in access to that work.  

The author’s exclusive rights established by copyright provide a buffer against price competition.
 This competitive buffer allows the author to charge higher prices than she otherwise would, which in turn has two immediate effects. First, some consumers remain willing to purchase the work at a higher price and consequently pay more. Assuming we value the welfare of both consumers and authors equally, this is simply a wealth transfer and is welfare neutral. Second, those who are unwilling to pay the higher price are forced to go without the work in question. Market allocation of scarce recourses to their highest valued use is usually welfare enhancing, but for nonrivalrous goods, the exclusion of low value users produces a dead weight loss because their consumption is not at the expense of another who values the good more.  More succinctly, a positive price for a nonrivalrous good necessarily implies its underutilization.

Taking both the non-excludable and non-rivalrous nature of information into account suggests that there is an inevitable trade-off between efficiency in production and efficiency in consumption.
 Faced with a binary choice between some level of copyright or none at all, the incentive-access trade-off becomes illusory. If a work would not be produced but for copyright, it makes no sense to count its restricted availability as a welfare loss.
 But taken as a choice between varying degrees of copyright protection, the incentive access trade-off is very real. An increase in copyright protection is welfare improving in terms of the marginal works that would not have otherwise been produced, but for each work that would have been at the lower level of protection, the increased protection causes a social loss.
 

Conventional economic analysis of copyright tends to focus the binary question of  whether a work is subject to copyright protection or not. Although that focus certainly captures part of the incentive/access trade-off, it is necessarily incomplete.  Copyright law’s most difficult questions tend to be matters of degree. Whether a work is “copyrighted” is typically a straight forward question, what is far more uncertain is which aspects of a work are protected, or what uses of a work the copyright owner may legitimately control. These later questions are determined by copyright’s scope as opposed to its duration. 

I.B. 
The Elements of Copyright Scope


In contrast to copyright duration, which dictates the period in which any copyright rights exist, copyright scope refers to the extent the rights of the copyright owner.  Like duration, copyright scope has greatly expanded over time, but with less uniformity.  Since the statute of Anne in 1710, copyright laws in both England and the U.S. have given authors the exclusive right to reproduce their works for a limited period of time.  Until the mid-1800s, however, copyright infringement was limited to verbatim reproduction, or replication with only colorable changes made merely to evade the copyright owner’s rights.
  In other words copyright scope was extremely narrow. For example, in Stowe v. Thomas (1853) it was held that a dramatization of the novel Uncle Tom's Cabin did not infringe the author’s rights in the novel.
. Subsequently, copyright scope has greatly expanded to the point where broad conceptual similarities have been found sufficient to sustain a finding of infringement.
 Clearly, the Stowe case would be decided differently today.
   
Copyright scope has both a formal legal dimension and an economic dimension. In formal legal terms, scope depends on (1) the extent to which facts and ideas are not copyrightable, (2) the extent of similarity required to make non-literal copying actionable, (3) the extent to which similarity is accepted as evidence of actual copying and (4) the extent of fair use.
  In economic terms, scope is the distance between the author’s work and the closest non-infringing substitute.
 The congruence of the legal and economic dimensions of copyright scope is highly contingent: in some cases narrow legal rights give rise to broad economic power; in others, even broad legal rights provide little insulation from competition. Computer software illustrates both these points: protection of object code from literal copying provides very effective shield against piracy; nonetheless, it does not protect any of the functionality of a program, and so offers very little advantage against would-be imitators. 

The key doctrines of copyright are best understood as expanding and limiting the scope of copyright protection.  Fair use is but one of the elements of copyright scope.  The remainder of this section reviews the elements of copyright scope individually from a doctrinal perspective, however, it is important to emphasize the interactions between the various elements.  

The first element of copyright scope is the varying robustness with which courts police the idea expression distinction.  At its core, the idea expression distinction holds that “no author may copyright his ideas or the facts he narrates.”
 As the Supreme Court has recently commented, copyright does not preclude others from using the ideas or information contained in an author’s work, it merely protects the expression of those ideas and information.
  

The economic rationale for the idea expression distinction is that granting exclusive rights to the abstract ideas contained in a work would significantly increase both the cost of expression and the costs of administering copyright. These costs would exceed the incentive value of allowing broader rights over ideas for at least four reasons. 

First, copyright protection of ideas raises the cost of expression for subsequent authors by compelling them to either (1) develop their own ideas, (2) license ideas from copyright owners, (3) search for ideas in the public domain or (4) pursue alternative careers. The impact on the cost of expression would depend on level of abstractness of the idea in question. The theoretical possibility of copyright in very abstract ideas is unlikely to translate into a significant cost to future authors because of the large number of basic ideas already in the public domain; for example, Shakespeare seems to have covered all possible variations of the boy-meets-girl story. But at a slightly lower level of abstraction, there is a real danger that copyright protection of ideas would stymie the efforts of the next generation of authors and create an ‘ideas thicket’ of overlapping rights to be cleared.
   

Second, the protection of ideas would significantly increase the administrative costs of copyright. “Courts would have to define each idea, set its boundaries, determine its overlap with other ideas, and, most difficult of all, identify the idea in the work of the alleged infringer.”
 Copyright protection of ideas would also increase the difficulty of differentiating infringement from independent discovery, discussed in more detail below.  

Third, the extent to which the copyright protection of ideas would lead to any additional incentive to create is highly questionable. Basic ideas are rarely a product in themselves.  No one pays $12 to be told to imagine that a family of children help a stranded alien return home, but a finished product containing the artful expression of that same plot may be worth millions in the form of a movie, film or video game.
 Ideas typically represent a small fraction of the cost of their expression,
 consequently extending copyright protection further back along the continuum from expression to ideas is unlikely to have a significant incentive effect.  Such protection may accelerate development of “new” ideas but it is also likely to impede their further development. Another reason to doubt the incentive effects of copyright protection in ideas is simply that very few ideas are actually new.  The greater the level of abstraction protected, the more likely this is to be true.

Fourth,  copyright protection of ideas would encourage rent seeking and the diversion of resources from execution to initiation of new works.
  If there are substantial rewards to be had merely for conceiving of basic ideas, it might be more attractive to act as a kind of plot-speculator, than working out the full expression of an idea.  Plot-speculators could then extract licensing fees from those people who actually made finished expressive products. For these reasons, the strength of the idea expression distinction is a key determinant of copyright scope. 

The requirement of substantial similarity is the second element of copyright scope and is closely related to, but distinct from, the idea expression distinction.  Copyright infringement requires both actual copying of the original work and that the subsequent work be substantial similarity to that work.
  

Like many other areas of copyright law, the substantial similarity requirement presents courts with a difficult line-drawing exercise.
 As Judge Learned Hand explained in Nichols v. Universal Pictures Corp., “[i]t is of course essential to any protection of literary property, whether at common-law or under the statute, that the right cannot be limited literally to the text, else a plagiarist would escape by immaterial variations. That has never been the law, but, as soon as literal appropriation ceases to be the test, the whole matter is necessarily at large …”
 In many cases, courts simply apply an ordinary observer test to determine substantial similarity.  For example, the ninth circuit has held that “Two works are substantially similar where the ordinary observer, unless he set out to detect the disparities, would be disposed to overlook them, and regard the aesthetic appeal of the two works as the same.”
  However, because substantial similarity only applies to protectable expression and not the works as a whole, some courts have attempted a more rigorous process of dissection.
  

Substantial similarity also places a key limit on the scope of the copyright owner’s derivative rights.
 The exclusive right to make derivative works is broad: it includes the right to translate, abridge or dramatize a pre-existing works, just to name a few. Nonetheless, the derivative right remains subject to the requirement of substantial similarity.
 Many have commented that it is hard to see what the derivative right in section 106(2) adds to the reproduction right in section 106(1) of the Copyright Act.
 

Both the idea expression distinction and substantial similarity requirement present courts with difficult line drawing exercises. What is right level of abstraction? What should be excluded from a substantial similarity inquiry? How much similarity is too much? How far should the right to control derivative works be extended? From the perspective of law and economics, these questions should be resolved with consideration of the costs and benefits of increasing (or decreasing) copyright scope in mind. If copyright scope is too broad, subsequent authors will be limited in their freedom to create their own works and society will not have access to adequate substitutes for the original work. On the other hand, if copyright scope is too narrow, substitutes for the original author’s work would be too freely available, and her incentives will be reduced.  

The third element of copyright scope concerns the application of the requirement for actual copying as a prerequisite to liability for infringement. There are at least two economic justifications for the requirement of actual copying. The first is that, given the improbability of accidental replication of another’s expression, the additional incentive effect of finding the second author liable in that unlikely event is presumably equally low.
 The second reason is that, when there is independent creation, there is no free riding on the work of the original author. If two equally efficient authors independently create the same work, they each face the same cost of expression and the same average cost curve. The first author suffers from the market entry of the second, but only in the same fashion as a seller in any other type of market place suffers from competition.  

Although copyright infringement requires actual copying as a matter of law, it is often proven circumstantially.  A copyright plaintiff may prove a defendant’s copying by showing that (1) the defendant had access to the plaintiff's copyrighted work and (2) that defendant’s work is substantially similar to the plaintiff's copyrightable material.
 For this reason, the requirement of actual copying is closely linked to the question of substantial similarity, often muddlingly so.
  The similarity that makes copying actionable and the similarity that evidences copying in the first place should be distinct legal concepts, nonetheless, they are often mixed together.
  Nevertheless, the actual copying requirement is a distinct element of copyright scope. Whereas substantial similarity affects scope by delineating the extent to which similar substitutes can exist in the market, the requirement of actual copying affects scope by rewarding independent creation regardless of the extent of similarity.

The fourth and final element of copyright scope is the doctrine of fair use itself. Section 107 of the Copyright Act states that “the fair use of a copyrighted work is not an infringement of copyright.”
  Moving beyond a circular definition of fair use is surprisingly difficult. The fair use doctrine operates in a contextual fashion as a negative definition, if something is fair use, it is not copyright infringement.
 Time-shifting broadcast television for later viewing,
 copying part of a work in order to make a parody of it,
 making thumbnail versions of images available on the internet as part of a picture based search engine,
 reverse engineering computer software,
 are all examples of fair use.  These diverse fact patterns have at least two points in common: first, in each case the defendant reproduced a substantial part (or all) of the original work, such that there was no question of copying, substantial similarity or the idea expression distinction; second, the nature of the activity of the defendant was such that their copying was held to be non-infringing.
 These cases and many others illustrate a more general point, the rights of copyright owners may be broadly expressed, but they are not absolute.

Fair use affects copyright scope by limiting the rights of copyright owners in certain contexts. Fair use encapsulates a judgment that in certain contexts that the disincentive it creates against producing original works, by limiting the scope of copyright, is outweighed by the need to allow the unrestricted creation of secondary works. However, fair use also protects the rights of copyright owners by enabling the otherwise broad scope and duration of their rights embodied in the current Copyright Act.

As this section has illustrated, copyright’s difficult doctrinal questions are in fact questions of scope.  This has two implications for the law and economics of fair use. First, the fair use doctrine is only one aspect of the economic concept of copyright scope, accordingly any recommendation as to the application of the fair use doctrine must also take into account other significant copyright doctrines.  Second, since the economic significance of fair use lies in its effect on copyright scope, any law and economics of fair use must present a credible theory of the relationship between copyright scope and social welfare. Part II demonstrates the importance of analyzing copyright scope, as opposed to the aggregate level of copyright reward. It then develops a model of the relationship between copyright scope and social welfare. Part III returns to the issue of fair use in greater detail and illustrates that the existing law and economics approaches to fair use fail to take sufficient account of the complexity of copyright scope. 

PART II – COPYRIGHT SCOPE

Whether explicit or not, any economic analysis of copyright’s fair use doctrine is premised on some theory as to the likely welfare effects of changes in copyright scope. This part explains why understanding copyright scope is essential to any economic understanding of fair use. It  examines the four doctrinal elements of copyright scope.  

Many law and economics analyses of copyright make assumptions about the relationship between copyright scope and social welfare, without justifying their assumptions or otherwise exploring the complexities of that relationship. This part examines the relationship between scope and welfare and identifies what we can credibly deduce about that relationship, as well outlining the necessary limits of that inquiry. 

II.A.
The Importance of Copyright Scope 

Most economic models of copyright treat copyright protection as a single monolithic variable that determines both the author’s expected reward and the welfare gains (or losses) associated therewith.
 However, recent patent literature addressing the implications of sequential innovation suggests that more complex analysis is both possible and insightful, by explicitly analyzing intellectual property issues in terms of the scope of protection.

Robert Merges and Richard Nelson identify the scope of property rights as a crucial question for patent law.
  They argue that conventional economic analysis stresses the importance of assigning property rights to mitigate problems relating to externalities but overlooks the question of how broad property rights should be.
  Merges and Nelson  argue that “although property rights assignments can make development of an asset more efficient, the scope of rights is crucial. Property rights that are too narrow will not provide enough incentive to develop the asset, while overly broad rights will preempt too many competitive development efforts.”
 

The patent scope literature reveals at least three reasons why the question of scope is central to understanding intellectual property protection. These insights are equally applicable to copyright.  First, scope is an important determinant of reward and thus of incentives. Second, scope controls the level of competition faced by first generation products.  Copyright scope determines the ability of rival producers to offer substitutes for the product of the original author, thus the ability to price over marginal cost.  In contrast, copyright duration does not affect the level of competition during the term, it only determines when the market reverts to free competition.  So, while scope is a question of degree, duration is all or nothing.  One implication of this is that, whereas even small changes in copyright scope affect every market participant, only works near the end of their term of copyright protection are likely to be affected by a change in duration. 

Returning to the effect of scope on reward, clearly duration is also an important determinant of reward as well, but for the same reasons, scope is more significant than duration, and so is reasonable to treat duration as fixed in the context of copyright policy.  Third, scope also determines the level of competition for the development of second generation products.  By defining the sphere of legitimacy of second generation products, copyright scope determines the entry costs and other competitive factors of the second generation market. Clearly then the extent of copyright scope is a significant determinant of the rewards offered by the copyright system and its effects on social welfare.

The relationship between copyright scope and welfare is the central law and economics question for fair use. Further consideration of the welfare effects of copyright scope reveals a multitude of competing factors: incentive effects, the cost of expression, the cost of administering the copyright system, transaction costs effects, the impact on the organization of the production of information, and the effect on sequential innovation. Given these considerations, one would expect a sophisticated economic analysis of fair use to have developed. Instead, even contributions from within a law and economics paradigm are remarkably unsophisticated. 
A review of single variable models of copyright demonstrates the need for a more nuanced inquiry. One of the first attempts to model the effects of copyright protection comes, from Posner and Landes Posner and Landes.
  The Posner and Landes model treats copyright protection as a single variable (Z) and examines the relationship between Z, the cost of producing copyrightable works and the number of works produced.
  Posner and Landes developed their model as a vehicle through which to examine the field of copyright as a whole from an economic standpoint and to see to what extent copyright law could be explained as a means for promoting the efficient allocation of resources.
 However, a number of factors suggest that focusing on copyright scope, as opposed to copyright protection in general, has greater utility. 

The welfare effects of any given level of copyright protection are determined by (i) the author’s expected reward (R), (ii) the effect on the author’s cost of expression (E), and (iii) the administrative burden placed on the state (X). As Posner and Landes explain, as the level of copyright protection increases, so do the potential rewards to authors. However, increasing copyright protection also increases the costs faced by future authors in producing their own works. Increasing copyright protection probably also raises the administrative cost of the copyright system, but not necessarily in a linear fashion. 

Determining the optimum level of copyright protection requires finding Z such that W is maximized.
 Empirically, this is something about which we know very little.
 Putting the question of optimum copyright scope to one side, it is simplistic to assume that all possible compositions of Z have the same effect on R, E and X. Two rules may have the same effect on R but very different effects on either or both of E and X.  Posner and Landes note that the optimal degree of copyright protection will depend on the relationship between Z and E, such that “[t]he more the cost of expression rises as [Z] increases… the lower will be the optimal degree of copyright protection.”
  Importantly, this suggests that all methods of copyright protection are not created equal and that the law should take into account the extent to which Z affects E.  The same reasoning applies to the relationship between Z and X. An economic analysis of fair use should not just consider the elusive question of the optimal level of copyright protection, but also the how different compositions of copyright protection might effect both and E and X.  

The most natural way to add subtlety to the analysis of copyright protection is to differentiate between its two most basic elements, scope and duration.  As between scope and duration, several factors suggest that it is more useful to concentrate on scope than duration. First, copyright duration is very long. The first American Copyright Act (1790) established a meager copyright term of only 14 years from the date of a work’s publication, that term was renewable for an additional 14 years if the author survived the first term.
  Since that time, the duration of copyright protection has steadily expanded. It was extended to 42 years in 1831,
 and in again to 56 years in 1909.
 In 1976, Congress both extended the term of copyright and changed the method for its calculation. For the works of identified natural persons, the 1976 Act extended copyright term from the moment of the work’s creation until 50 years after the author’s death.
  For anonymous works, pseudonymous works, and works made for hire, the 1976 Act provided a term of 75 years from publication or 100 years from creation, whichever expired first.
 In 1988 Congress enacted the Sonny Bono Copyright Term Extension Act (CTEA) which extended the terms of all existing and future copyrights by a further 20 years.
 

The justification for these extensions is suspect from an economic perspective, particularly the most recent one affected by the CTEA. The low probability that a work will remain commercially valuable three quarters of a century or more after its publication,  combined with standard assumptions about the time value of money, render the added incentive provided by the CTEA “virtually worthless.”
 Nonetheless, it seems likely that the change from a 75 year term to 95 year (as in the case of a work made for hire) may not be that significant from an ex ante perspective. One way to put the current duration of copyright into perspective is to contrast its net present value to that of perpetual copyright. According to the economists’ brief in Eldred,
 the copyright terms provided by the CTEA are equal to 99.8% of the value of a perpetual copyright. At first glance this seems remarkable, the term of copyright is now so long that it is barely distinguishable from infinity. But, note that on the same calculations, the terms established under the 1976 Act were equal to 99.4% of the value of a perpetual copyright.
  Arguably, both these terms are too long, but even if one takes that view, it is hard to see that the 99.8% is notably worse than 99.4%.
 

The second reason that suggests that it is more useful to concentrate on copyright scope than duration is simple expedience.  It now appears very clear that no matter how ill-conceived the recent CTEA might have been, nothing written by economists or law professors is likely to lead to a change the clear congressional policy in favor of long copyright terms.  It is equally clear that efforts to limit Congress’ power to implement that policy through judicial review have come to naught. In 2003 the Supreme Court upheld the constitutionality of the CTEA and rejected the petitioners’ argument that the term extension violated the “limited times” prescription of the Copyright Clause.
 
The question of the optimal trade off between duration and scope has received some attention in the patent literature,
 but very little in relation to copyright.  The appropriate combination of duration and scope in copyright is an interesting intellectual puzzle, but for the reasons given above, copyright scope should be the focus of our analysis, taking the current extraordinarily long duration as given. 

The third reason to concentrate on copyright scope rather than length is that the question of scope bears directly upon the difficult issue of fair use. Copyright duration goes to the binary question of whether a particular work is owned or not owned.  In contrast, copyright scope is a question of degree, determining what aspects of a particular work are owned.  Doctrinally, fair use is often the mechanism used to make that determination. Limiting the analysis to copyright scope  allows the economic and doctrinal analysis to be undertaken in equivalent terms. Also, as discussed, assumptions about the welfare effects of copyright scope are deeply embedded in both the market failure and cost-benefit approaches to fair use. 

II.B.
The Welfare Effects of Changes in Copyright Scope 

The difficult question for the law and economics of copyright is to determine the welfare effects of the law as it now stands or of any proposed changes. This analysis begins with a very simple intuitive model of the welfare effects of a change in copyright scope, it then proceeds to complicate that model in stages.  The model developed in this subsection is directly applied to the dominant law and economics theories of fair use in Part III. 

The welfare effects of an increase in copyright scope are uncertain in the abstract. Like copyright protection more generally, any change in copyright scope will have effects on (i) the author’s potential reward for the production of a work, (ii) the author’s cost of expression and (iii) the administrative costs of the copyright system. Expanding copyright scope reduces the availability of non-infringing substitutes for the original work and thus increases the copyright owner’s ability to price above marginal cost. Even a small increase in the copyright owner’s degree of pricing power may yield a significant increased profit over the life of a work. 

In isolation, the prospect of an increased reward should increase the production of copyrighted works. However, the same expansion of copyright scope may also increase the author’s cost of expression. For example, faced with a legal regime that required brief quotations to be licensed, some authors would expend resources on attaining such licenses, whereas other would find it more economical to avoid that cost by summarizing instead of quoting. In either case, such a regime increases the cost of expression for subsequent authors. An expansion of copyright scope might also increase the administrative costs of the copyright system, depending on the nature of the rule in question.   The net effect of increasing copyright scope will depend on whether the costs of expansion outweigh the benefits, or vice-versa.  

Assume for the moment that the scope of copyright was so narrow as to permit all but virtually identical reproduction of the original work by a second generation author. In that case, an expansion of copyright scope will be welfare improving as the positive effects of increased incentives would dominate any concerns as to the increased cost of expression. Works remain protected from outright piracy even at relatively high thresholds of substantial similarity; as that level falls, the extent to which competitors must differentiate their products a from the work of the original author increases. Increasing copyright scope is welfare improving up to the point where the costs of expansion (increasing the cost of expression and administrative costs) outweigh the benefits of increased incentives.  

Figure 1 represents the intuition that there is some ideal or maximally efficient scope of copyright. It has welfare on the vertical and scope on the horizontal axis. The welfare-scope curve is convex, such that there exists a  point S*, the level of scope at which welfare is maximized.  An increase in scope from S1 to S* will be welfare improving, but any further increase (from S* to S2) has the reverse effect, as the difficulty of creating new works while incorporating less and less of existing works begins to overwhelm the incentive effects.
 

 Figure 1. Copyright Scope as a function of Welfare 
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This representation of the welfare effects of copyright scope does not indicate whether the current level of S is in fact greater than, or less than S*. Views on this question sharply diverge. Paul Goldstein neatly summarizes the opposing viewpoints in his description of “copyright optimism” versus “copyright pessimism.” Goldstein frames the debate as follows:  
On one side are lawyers who assert that copyright is rooted in natural justice, entitling authors to every last penny that other people will pay to obtain copies of their works. These are the copyright optimists: they view copyright’s cup of entitlement as always half-full, only waiting to be filled still further. On the other side of the debate are copyright pessimists, who see copyright's cup as half empty: they accept that copyright owners should get some measure of control over copies as an incentive to produce creative works, but they would like copyright to extend only so far as an encroachment on the general freedom of everyone to write and say what they please.

Copyright pessimists accept that intellectual property protection is beneficial up to a point but they argue that the current climate of broad exclusive rights has extended copyright too far.
 The copyright pessimist view is represented on Figure 1 by the point S1p, W1, at which point the curve is downward-sloping with any increase in scope causing a reduction in net welfare.  In contrast, copyright optimists believe that greater protection of intellectual property will encourage even further investment.
 The copyright optimist view is represented on Figure 1 by the point (S1o, W1), at which point the curve is upward-sloping with any increase in scope improving net welfare. Note that both S1p and S1o intersect with W1, illustrating that it is possible to agree on the current benefits of the copyright system but still disagree on whether copyright scope is too broad, or too narrow. 

Although the copyright optimists and pessimists appear to be directly at loggerheads, they actually share assumptions about the relation between scope and welfare. Both assume that there is some ideal level of copyright scope, beyond which greater protection has diminishing returns. Another law and economics view challenges this assumption. It holds that the model represented in Figure 1 must be modified to take into account the potential reallocation of rights through the market. The prospect of efficient private ordering challenges the model’s assumption that increasing copyright scope is likely to increase the cost of expression more than the incentive effect at some point.
 As Coase made clear, the initial legal allocation of legal entitlements should not be confused with their ultimate allocation by the market.
 If the market for intellectual property rights is perfectly efficient, any increase in the cost of expression caused by an expansion of copyright scope should be at least off-set by the increased expected rewards.
  Subsequent authors seeking to build on an existing work may face higher costs, but those costs should be off-set by their increased prospective reward.  In a Coasian world, without transactions costs or other market imperfections, there is no reason to assume that increasing copyright scope ever reduces production.  

This view combines copyright optimism with market optimism to derive the conclusion that increasing copyright scope is always welfare improving.  Copyright optimism holds that increased control produces greater incentives and hence greater production, and hence greater welfare; market optimism holds that rights will be effectively redistributed through the market such that any subsequent producer who is capable of adding value to an original work will be able to negotiate a license from the copyright owner to do so. 
  The fact that initial owners can extract rent from subsequent users is not considered to be relevant from a welfare perspective, as long as the subsequent user is still left with sufficient incentive to create.  This stylized double optimism view of the welfare effects of copyright scope is depicted in Figure 2. The asymptotic shape of the curve in Figure 2 captures the double optimists assumption that any increase in copyright scope is welfare improving. Accordingly, in Figure 2, there is no S* because there is no level of S at which a further increase in S would not be welfare improving. Sq represents the status quo level of copyright scope and Wq its corresponding welfare effect.

Figure 2. Copyright Scope as a function of welfare: A double optimist’s view
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The accuracy of this doubly optimist view of the welfare effects of copyright scope depends on the efficiency of copyright markets in redistributing rights. Merges points to the success of collective rights organizations such as ASCAP and certain patent pools to argue that even if transactions costs are initially high, market solutions will often emerge to reduce them.
  Merges describes a process whereby repeat players in high transaction costs industries form collective rights organizations to administer their rights, effectively exchanging their property entitlement for liability rules.
  This suggests that even where copyright pessimists can identify apparent market failures in the short run, in the long run the market itself will address these problems.

While ASCAP has an impressive history, it is important to keep in mind its limitations.  One of ASCAP’s main functions is providing off-the-shelf licenses for the public performance of musical works.  From the perspective of its customers, ASCAP lowers search and negotiation costs they might otherwise encounter if they had to find and deal with each author separately.  From the perspective of it members, ASCAP also lowers negotiation costs; in addition it lowers the cost of monitoring and enforcing their rights, which would be prohibitive on a case by case basis.  However, ASCAP primarily deals in the world of complete literal infringement, where rights are fairly certain.  There is no reason to believe that effective collective rights organizations would develop in scenarios of non-literal infringement in the absence of high volume, relatively uniform transactions between repeat players.
  

The case for strong market optimism in copyright is limited by the nature of the expansive nature of copyright itself.  It is almost axiomatic in conventional law and economics literature that the allocation of property rights increases certainty.
  For copyright, the opposite may be true.  As copyright scope expands, it becomes increasingly difficult to know whose rights you might be infringing with any given work.
 

There are a number of other reasons to doubt that copyright markets will be as effective as the strong view of market optimism suggests:  transaction-costs, uncertainty, strategic behavior, externalities, non-economic motivations, endowment effects and anti-competitive conduct, 
 all suggest that pure market optimism with respect to copyright is just that – overly optimistic.

Market optimism also fails to account for an expansive copyright regime’s impact on the organization of the production of information. Any change in copyright scope that increases the need to license existing works, or expend resources to avoid licensing, has a direct effect on the industrial organization of the production of copyrighted works.  As Coase’s theory of the firm explains, when market participation is encumbered with high transactions costs, individuals will shift economic activity away from the market and toward firms.
  As copyright scope increases, we should expect the production of information and expression to become increasingly centralized and commercialized.
  Even if very high levels of copyright scope did not actually reduce the production of works, they would result in a loss of diversity.
 For example, a Sixth Circuit Court of Appeals decision has held that any digital music sampling, no matter how brief, nor how unrecognizable, requires a license from the copyright owner.
 Under this interpretation of the law,
 artists who use a lot of music samples are likely to gravitate towards large labels that offer them a significant catalog of primary material, where they can be sure of attaining the required permissions on reasonable terms.  Even if this does not reduce the production of music genres such as hip-hop, it will tend to centralize production under the roof of the large recording studios that already dominate the industry.
 
We are left with a mixed picture.  We should expect private ordering through licensing and the formation of firms to significantly reduce the negative welfare consequences of increasing copyright scope, but only up to a point. Figure 3 shows the welfare effects of copyright scope as initially depicted in Figure 1 (represented as a dotted line) but revised to take account of the mitigating effects of private ordering through both the firm and the market (represented by the solid line).  As illustrated, if we reject a strong version of market optimism the negative effects of an increase in copyright scope can be mitigated by private ordering, but not entirely.  

Figure 3. The Welfare Effects of Copyright Scope Given Private Ordering
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As Figure 3 illustrates, private orderings through both the market and the firm increase the level of copyright scope at which welfare is maximized (from S* to S**), but they do not change the fundamental relationship between copyright scope and welfare. The curve depicting the relationship is still convex; there is still a point, S**, at which any increase in copyright scope will reduce welfare below its maximum, W**.  

This leads to another important conclusion, different views of the benefits or detriments of a further extension of copyright scope can be attributed either to different assessments of the relationship between copyright scope and welfare, or  merely to different assessments of the status quo. A copyright pessimist is likely to view the relationship as positively skewed, such that most of the benefits of copyright protection come from fairly low levels of protection.  In contrast, a copyright optimist is likely to view the relationship as negatively skewed, such that it is not until high levels of appropriability are achieved that the maximum benefits of copyright are seen.
 Figure 4 illustrates three possible relationships between welfare and copyright scope, drawn from the perspectives ranging from less to more optimistic (pessimist (CP), neutral (CN) and optimist (CO)).  

Figure 4. Multiple possible relationships.
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Consider the move from S1 to S2, where S1 represents the current level of copyright scope and S2 represents a proposed increase.  The shift from S1 to S2 is Welfare negative on the CP curve because welfare declines from W1 to W3.  On the CN curve, the shift from S1 to S2 is welfare neutral, although any point between S1 and S2 would be welfare enhancing.  On the CO curve, the shift from S1 to S2 is welfare improving because welfare increases from W2 to W1.  

The three curves in Figure 4 represent three different sets assumptions about the relationship between copyright scope and welfare and varying degrees of optimism about the effect of an increase in copyright scope. However, they could equally represent the varying effects of copyright across three different industries.  This leads to another significant consideration: even if it is established that an increase in copyright scope would do more harm than good in one industry, we have no present basis on which to generalize that finding to other industries.
  In Figure 4 if we view CO, CN and CP, not as different views of the scope-welfare relationship in a given market, but rather as the scope-welfare relationship in three different markets, it is clear that increasing copyright scope might simultaneously increase welfare in relation to one sector of the economy, while reducing it in another. For example, a blanket prohibition on unlicensed digital sampling is likely to modestly increase the incentives for music production in general, but would also significantly raise the costs of producing certain types of music, such as hip-hop.

In summary, determining the net welfare effects of any given change in copyright scope is extremely difficult. Nonetheless, it can be said with a high degree of confidence that very narrow or very broad degrees of copyright scope will be sub-optimal. In particular, it appears safe to conclude that the ideal level of copyright scope will be less than its conceivable maximum, but how much less is unclear. Empirical evidence of the effect of changes in copyright scope has the potential to further clarify the nature of the welfare-scope relationship, but subject to the limitation that lessons drawn from one industry may not be applicable to others. 

PART III – APPLICATION TO FAIR USE

The primary law and economics approaches to fair use have each failed to take sufficient account of the complex and indeterminate nature of the welfare-copyright scope relationship.  Law and economics analysis of fair use tends to divide into two camps, those adopting a “market failure” approach and those relying purely on a judicially engineered cost-benefit analysis.  Market failure analysis regards fair use as a derogation from the rights of copyright owners justified by occasional departures from the presumptive efficiency of copyright markets. In contrast, many who question the efficiency of copyright markets advocate a cost-benefit analysis of the competing claims of the author and the would-be fair user in order to maximize welfare.
  Cost-benefit advocates tend to emphasize the losses inherent in the commodification of information because of its public good characteristics.  From their point of view, the fair use doctrine gives courts the opportunity to mitigate the social welfare losses created by copyright and ensure that exclusive rights are extended only up to the point that their benefits outweigh their costs.  

The core difference between the market failure and cost-benefit approaches to fair use is the question of whether we should trust the market. Under the market failure approach, a cost-benefit analysis is only necessary if there is “reason to mistrust the market”; under the cost-benefit approach, that reason always exists because of the non-rivalrous nature of information.
  As this part demonstrates, both the market failure and cost-benefit approaches to fair use reflect a naive understanding of the welfare effects of changes in copyright scope.  

III. A.
Market Failure

Since it was first articulated by Wendy Gordon over twenty years ago, the concept of fair use as market failure has been controversial,
 and arguably misunderstood.
 Nonetheless its influence is undeniable.
 The essential logic of the fair use as market failure is that strong property rights facilitate an efficient market in the exploitation of creative works, but that on occasions where that market fails, exceptions in the form of fair use have to be made.
  

The narrow version of fair use as market failure revolves around transaction costs.  Although the idea of a perfect market presupposes the absence of transaction costs, in reality, transaction costs are abundant.
 At a minimum, participants in the market for copyright permissions must (1) determine what permissions they require (2) locate all potential rights holders, and (3) negotiate with them over prices and terms. Additionally, there are may also be costs to maintaining and enforcing agreements.
 Transaction costs are important because they may prevent otherwise efficient reallocation from taking place.
 For example, even though library users might be willing to pay a small price for permission to photocopy from text books and journal articles, they are probably unwilling to also bear the costs of contacting the relevant copyright owners and negotiating a license. If transaction costs exceed the potential gains from trade, the market will fail to allocate resources efficiently.
  The presence of excessive transaction costs and other causes of market failure is regarded by many as a vital prerequisite for any finding of fair use.

Those building on Gordon’s work tend to emphasize the question of transaction costs to the exclusion of other potential causes of market failure,
 leading to speculation that advances in technology that reduce transactional barriers and enable permissions systems will obviate the need for the doctrine entirely.
  Following this logic, a strong version of market failure  emphasizes that exceptions to copyright based on transaction costs should be granted only sparingly.
 As Merges has explained, the presence of transaction costs creates an incentives for innovative market solutions.
 Merges’ analysis suggests that even the identification of apparent market failures in the short run does not merit interference with the copyright owner’s property rights because, in the long run, the market itself will address these problems.

Gordon provides the broadest conception of market failure, one that is not confined to transaction costs.
  Broadly speaking, market failure describes any situation where the market does not allocate resources efficiently.
  Gordon isolated three broad categories of potential market failure: anti-dissemination motives, positive externalities and transaction costs. However, market failure can be also caused by the abuse of market power, the public good nature of information, strategic behavior, incomplete or asymmetric information, and uncertainty. As discussed below, this fuller version of the market failure thesis is more credible, but it possesses a flexibility tending to toward amorphousness. 

There have been many attempts to apply fair use as market failure to extrapolate an efficient application of the fair use doctrine in particular situations. For example, as Posner and Landes explain, if parody required permission as a derivative work, market failure appears inevitable.
 It would be unrealistic to expect authors to license the socially optimal level of parody, assuming that the author’s desire to suppress criticism is not accorded any weight.
 Posner and Landes also regard quotation and reference in the service of review and criticism more generally as justified under a market failure approach.
  Furthermore, in the wake of the Supreme Court’s Eldred decision, Posner and William Patry, have suggested that the problem of obtaining licenses to reproduce old works of limited commercial value copyrights also merits fair use under a market failure analysis.
 

Although market failure accounts of this type provide an intuitively attractive post-hoc narrative to explain various court decisions, they offer little predictive value. 
In spite of its seeming formal precision, market failure turns out to be a rather pliable test for fair use in application.  The non-rivalrous nature of information implies that some degree of market failure is inherent in copyright.  As explained in Part I, even without transaction costs, information markets cannot be simultaneously efficient in production and distribution. Ordinarily, the mere refusal to license a particular use of an object does not indicate that the market has failed; refusal to license merely shows that the rights holder values her own use more than the potential licensee.  However, if the consumption of intellectual and creative goods is non-rivalrous, one person’s use does not affect the value of any other person’s use and any refusal to license is sub-optimal. As such, some degree of market failure is inevitable, and so the test of whether a copyright market has failed becomes a question of degree of market failure, not merely its existence.

Identifying what type and degree of market failure justifies the application of fair use is wracked with difficulties.  First, it is unclear where to set the threshold level of acceptable market failure. Instances of complete market failure, i.e. where the work of interest is not licensed to anyone, for any use, under any conditions, or at any price, will be rare.  Reserving fair use for those situations may effectively nullify the doctrine.
 On the other hand, to say that fair use should be applied in cases of partial market failure really does not tell us very much.  How are judges to distinguish acceptable partial market failures from unacceptable ones? Even a narrow version of the market failure approach that looks only to transaction costs does not solve this problem because some degree of transaction costs are also ubiquitous.

Second, it is equally unclear what type of market dysfunction should constitute market failure.  The transaction cost approach suggests that market failure justifies intervention only where the costs of the transaction exceed the value of the use.  This strikes many as a rule with no application, as those cases should never be litigated in the first place.
 

More importantly, market failure as transaction costs explains so little of the real world application of the fair use doctrine that to remain credible, the theory must be broadened to include other kinds of market failure.  However, any broad test of market failure begins to look like no test at all.  The pliability of the market failure rationale becomes especially apparent in the context of ‘endowment effects’ and ‘non-economic motivations.
  Consider Gordon’s own discussion of anti-dissemination motives, which she argues should not be recognized as valid.
  In the mid-1960’s, the enigmatic Howard Hughes acquired the rights in a series of magazine articles that had been written about him in the mid-1950’s.  He did so as part of “a scheme … to prevent the publication of any biography of Hughes and, in particular, the Random House biography.”
  In 1966, the Second Circuit overturned a lower court injunction that Hughes had obtained against Random House.  The Hughes case was easily disposed of on the grounds of lack of substantial similarity and the idea expression distinction.
  However, if it had been a closer case, it is difficult to see what insight the market failure paradigm lends.  It would be correct to identify Hughes’ desire to stop publication (his anti-dissemination motivation) as having the characteristics of a negative externality and thus causing market failure.  But this still does not instruct us as to when this type of market failure should count as fair use.  

Even if market failure did provide a clear and workable test, the approach remains flawed because of its failure to recognize the varying nature of the relationship between copyright scope and social welfare.  The market failure paradigm is grounded in, and constrained by, its assumptions about the welfare implications of copyright scope. Fair use as market failure implicitly assumes that the copyright owner’s rights are absolute and that any deviation from those rights requires substantial justification. Regarding fair use as an exceptional deviation from the supposed status quo is to firstly conceive of a status quo in which copyright owners have absolute control over their works, including any instance of literal or non-literal reproduction.
 As a matter of copyright doctrine, this is simply incorrect. First, all of the copyright owner’s exclusive rights are expressly qualified as “subject to” fair use.
  Second, a structural analysis of fair use reveals that fair use does not necessarily harm copyright owners as a class.  Arguably, fair use advantages copyright owners as a class by enabling their rights to be broadly defined in the first place.
  

The market failure approach places the burden on the copyright defendant to prove the existence of market failure and also to prove that allowing their use is “socially beneficial.” This necessarily incorporates a case-by-case cost-benefit analysis, and thus takes on all of the problems of that approach, as discussed in the next subsection. Additionally, placing the burden on the defendant in this fashion creates a default assumption that the market is working to reallocate rights efficiently and that a denial of fair use brings  copyright scope closer to its optimum level (S*). This assumption is illustrated in Figure 5, below.  

Figure 5. Fair Use As Market Failure
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Figure 5 illustrates both versions of copyright optimism discussed in Part II, above. The idea that increasing copyright scope is always welfare improving is represented by the dashed curve, Co1.  The more plausible version of copyright optimism is represented by the solid parabolic curve, Co2.
  The status quo is depicted in the diagram as the point (Sq, Wq); at this point, Sq is less than S*, and Wq is less than W* on the solid curve.  The difference between Co2 and Co1 is that for Co2, S* is the ideal point, whereas for Co1, S* is less than ideal because an increase in copyright scope from S* could further increase welfare. 

Whether the status quo level of copyright scope is in fact too much, too little or about right, is ultimately an empirical question. Given the extremely broad nature of contemporary copyright, it is difficult to see why the burden of answering that empirical question should uniformly be thrust onto the defendant. Ultimately, fair use as market failure makes an assumption about the current level of copyright scope which is both unproven and likely to vary in different contexts. The complexity of the relationship between welfare and copyright scope renders this assumption highly questionable. 

III.B
Fair Use as a Cost-Benefit Analysis
In the course of his epic reconstruction of the fair use doctrine, William Fisher proposes that fair use cases should be determined through a detailed examination of the costs and benefits of the incentives and impositions resulting from competing uses of any given work.
 The “cost” of allowing fair use is the notional reduction in the copyright owner’s incentives compared to what they might have been, had fair use not been allowed. The copyright owner’s potential incentives in this calculation include any licensing revenue she could have extracted from the defendant or any similarly situated persons.
 The “benefit” of allowing fair use is that the  defendant is not compelled to either forego the activity in question or to take a license..  Again, this includes not just the actual defendant, but also all similarly situated potential defendants.

Under Fisher’s approach, a judge would have to catalog every conceivable type of commercialization of a work, ranging from reprints to action figures and beyond, then to determine the value of each potential use, rank them, and weigh them against the range of costs to the current and other future possible defendants. As discussed in more detail below, this is likely to be a task that, due its size and complexity, and the uncertainty of predicting the future, would be an impossible task, even for Plato’s Guardians. 

Glynn Lunney offers a similar version of this cost benefit analysis
 Lunney urges courts to regard the four statutory factors as historically dated “proxies for the balance of competing public interests” and adopt a more general cost-benefit approach to the fair use.
 Like Fisher, Lunney argues that, “[i]n an ideal world with perfect information, courts could resolve the fair use issue by determining precisely the social value of additional authorship resulting from prohibiting a use and then comparing that value to the social value of allowing the use to continue.”
  Lunney’s requirements of the judiciary  are not quite as lofty as Fisher’s, but he still relies on the ability of judges to make unrealistically exacting calculations of social value. 

 The difficulty of locating an efficient or ideal fair use standard is not limited to the seemingly impossible task described above. Instead, this analysis is part of the broader, and exponentially more difficult, challenge of determining the ideal scope of copyright itself.  The cost benefit approach, in requiring judges to find the perfect balance in fair use, implicitly requires them to make the even more burdensome effort of finding the ideal balance between robust incentives and free and spontaneous use and re-use of expressive works. 

One of the central problems of the cost-benefit approach is choosing the level of specificity of its application.  At first glance, arguing for the application of cost-benefit analysis seems like a fairly neutral proposition. The problem is that the more judges base their rulings on maximizing efficiency in individual cases, the less efficient the copyright system as a whole becomes.  Any suggestion of a literally case-by-case cost-benefit analysis of fair use is fatally flawed, both in practical terms and as a matter of copyright doctrine. 

The remaining question is whether the cost-benefit approach can be saved from these problems by applying it at a more general level. The next subsection considers the paradigm case of deciding every fair use claim on the basis of an individual cost-benefit analysis. The following subsection shows that the problems associated with an individuated cost-benefit analysis also apply to a cost-benefit analysis at a more general level. 

III.B.1 The Paradigm Case

Both Fisher and Lunney are somewhat cagey about the level of detail to which this cost-benefit analysis should descend. In both accounts, courts must analyze the balance of competing interests of the copyright owner and the public; that balance should then be applied to determine whether a particular use is fair or foul, based on its net contribution to social welfare.
  Fisher and Lunney each acknowledge the practical difficulties inherent in resolving fair use cases through a judicial cost-benefit analysis, yet both also advocate that approach nonetheless.
  

Lunney is particularly detailed about what he thinks courts should do. He argues that in order to prevail against an assertion of fair use, copyright owners should demonstrate both that the use in question presents a “meaningful likelihood of actual or future harm” to the value of the work,
 and that such harm will translate into a negative marginal effect on the output of creative works.
  If both reduction in market value and reduction in incentives are established, then courts should consider the public’s interest in allowing the use to continue nonetheless.
 Some clue as to the extent of particularization required by Lunney’s approach is found in his own examples. Lunney illustrates the logic of his cost-benefit analysis through a detailed analysis of the economics of allowing unauthorized time-shifting of broadcast television through digital video records.
  [Insert brief summary of Lunney’s analysis of time-shifting in the context of digital video recorders.]

The impracticality of a case-by-case cost-benefit analysis of the economic efficiency of granting (or denying) fair use is both acknowledged and disregarded by its advocates. Individuated cost-benefit analysis of fair use is impractical given (i) real world constraints on judicial resources (ii) the inherently speculative nature of the exercise (iii) the potential interrelationships between different copyright markets.
 These concerns are addressed in turn. 

First, although courts are capable of deciding complex questions of fact and weighing expert testimony across a whole range of issues, the notion that an individuated cost-benefit analysis would be an efficient use of scarce judicial resources strains credibility.  The extensive industry surveys and lengthy economists’ briefs required to answer such questions are likely to exceed the patience of most courts and the resources of most parties.  

Second, finding the optimum level of copyright scope for any given market is inherently speculative.  For example, a court asked to rule against the use of lengthy plot summaries in film reviews would have to consider the following: the potential increase in revenue to the copyright holder from licensed plot summaries; the effect of that potential increase in revenue on the production of films; the potential decrease or increase in the public’s enjoyment of film reviews; and the likely effect on the public’s demand for films.  Even with this simple example, the net welfare consequences are extremely uncertain.

Adding to this impracticality is the possibility of unforeseen interactions between variables.  The peculiar economics of intellectual and creative output may result in unauthorized uses actually benefiting copyright owners,
 in spite of vigorous protestations to the contrary.  An unauthorized use might expand the market for the original work and thus benefit the copyright owner. The Sony decision provides the paradigm example: in 1981 the head of the Motion Picture Association of America told Congress that “the VCR is to the American film producer and the American public as the Boston strangler is to the woman home alone.”
  And yet, MPAA members now earn 40 percent of their revenue from VCR sales and DVD sales.
 The fact that the Supreme Court was willing to speculate as to the potential market expansive effects of unauthorized uses in what was widely perceived as a test case does not itself suggest that courts should routinely engage in this kind of speculation. 

Third, even if a court was presented with sufficient evidence to determine the optimal level of copyright scope for a particular market, it would then have to consider how changes in one market might distort other markets.  For example, finding the optimum trade-off between increasing incentives and reducing the cost of expression for a particular genre of novels might distort the downstream market for screen-plays in the same genre, some of which are derived from novels and some of which are not.  However well intended, tilting the scales of copyright in one market is likely to have unintended consequences and potential multiplier effects in other markets.

Of course, impracticality is not necessarily fatal to a proposed legal reform; the suggested course of action can be taken as aspirational, not literal. Fisher argues that courts would benefit from implementing his proposed cost-benefit analysis in spite of the practical limitations.  According to Fisher, the method has value as a means through which courts might at least “increase allocative efficiency, if not to maximize it.”
  However, individuated cost-benefit analysis of the merits of fair use is not simply an unrealistic ideal, it is fundamentally ill-conceived. The root of the problem is that an individuated cost-benefit analysis trades administrative efficiency in exchange for an illusory quest for perfect allocative efficiency.  

In addition to its practical impossibility, the cost-benefit approach is also doctrinally flawed for at least two reasons. First, an individuated cost-benefit analysis is inconsistent with the general universality of the copyright law as a whole. Copyright vests equally in grocery lists and love letters, which do not depend on copyright’s incentives for their production and distribution, as well as novels and encyclopedias, which typically do.  The extent of copyright protection does vary from work to work, because of the requirements of the idea-expression distinction, but this modification is independent of any assessment of the need for incentive.
  Asking courts to fine-tune copyright protection based on an assessment of the author’s need for incentive runs contrary to the universalism of the current copyright system.
  

Indeed, the more case-specific rules become, the less point there is to having a copyright system at all. As Louis Kaplow observed in relation to the intersection between antitrust law and patent law: 

“In theory, direct reward systems are preferable because they avoid the monopoly costs associated with a general patent system. A central reason for reliance on a patent system is that it is thought to be too difficult to determine the appropriate level of reward fairly and accurately on a case-by-case basis. 

The same reasoning applies to copyright and fair use. The cost-benefit logic  suggests that, in every single case, judges should attempt to perfectly balance the author’s incentive requirements with the public benefits of increased access.  In any individual case, this analysis is unlikely to be able to be properly undertaken by any judge. In the aggregate, if this approach were taken, any gains in allocative efficiency would be outweighed by losses in administrative efficiency.  Administrative efficiency in copyright requires both under-protection and over-protection; consequently, even copyright pessimists must endure some measure of optimism for the sake of an efficient universal system.
   In terms of the copyright system generally, individuated cost-benefit judging would make copyright legislation redundant. Indeed, the logical conclusion of the cost-benefit approach is that legislative guidance on copyright law should be entirely replaced by individually crafted judicial determinations of rights.

Second, an individuated cost-benefit analysis is doctrinally unsound because the narrow fact findings that would result have little or no value as precedent.  In our common law judicial system, litigation has both a private and public benefit: it resolves disputes between the parties and develops and/or clarifies the law for the benefit of all society.  If fair use decisions were arrived at by comparing the precise social value of additional authorship resulting from prohibiting an unauthorized use against the social value of allowing the unauthorized use to continue,
 subsequent cases with similar facts could be decided differently based only on esoteric questions of valuation or minor changes in the underlying markets.
  The Supreme Court’s emphasis on a case-by-case approach to fair use does not suggest that all traces of precedent should be removed from fair use jurisprudence.
  Congress has clearly indicated that the courts should continue to develop the fair use doctrine through the common law.
 The common law requires the development of principles, not the mere determination of cases. Decided cases should offer some guidance to copyright owners and members of the public alike, as to which activities are likely to be infringing and which are not.  

Administrative efficiency is far more than just a question of judicial infrastructure.  Reliance on the judicial process (or an administrative process) magnifies the level of uncertainty faced by all potential parties and multiplies opportunities for strategic behavior. As I have suggested elsewhere, it may be the case that the costs of an uncertain and flexible fair use doctrine are worth the benefits,
 but it would still be wise to try to keep those costs contained.  In its paradigm form, the cost-benefit approach treats welfare as purely determined by the sum of costs and benefits in individual cases, without regard to either the costs of state action or the likely multiplication of cases and threats of litigation. 

In summary, although the cost-benefit approach implicitly recognizes the decreasing returns and increasing costs of expanding copyright scope, it unrealistically assumes that judges can find the perfect balance between those costs and returns in individual cases. Furthermore, attempting to maximize efficiency in every individual case would invite every case to be litigated. As such, the cost-benefit approach loses sight of the overall efficiency of the uniformity of copyright.
III.B.2. A Modified Cost-Benefit Approach?

Arguably, the paradigm case is just an idealization, and is not meant to be taken literally. However, even if we assume that a cost-benefit approach should only be applied to narrow classes of works, rather than individual works,
 we are still left with the problem of deciding where to draw the boundaries between classes.  

Incentive effects and requirements can differ radically even within narrow classes such as popular music, in which case specific optimization may lead to perverse consequences.  Consider two types of musician; type one is an earnest protest singer who uses her talent to decry the injustices of society; type two is model/singer/actor who requires the assistance of extensive coaching, ghost writing, back-up singers and special effects.  Figure 6 models the relationship between production and copyright scope for both types.

Figure 6. The Perverse Implication of Copyright Optimization
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Type one is represented by the dashed curve, type two by the solid curve.
 Even in the absence of any copyright protection, type one is motivated to produce at a level Q^1 which is greater than zero but less than her full potential (Q*).  Type one could be regarded as more intrinsically motivated or as a low cost producer. In contrast, type two is less intrinsically motivated, or a higher cost producer.  Type two does not produce at all in the absence of copyright protection, i.e. Q^2 = 0. In response to an increase in copyright scope, both types will increase their production up to maximum, Q*.

The difference between the two types is that type one will reach her maximum production at a lower level of copyright scope (S1) than type two, who requires a greater level of copyright scope (S2) to reach her maximum. Profit for each type is some multiple of Q and S.  The perverse implication of applying a cost-benefit analysis to fine-tune copyright scope is that we should afford type one (the low cost producer), less protection than type two (the high cost producer), effectively punishing type one for her low cost of production and greater intrinsic motivation.  

Although cost-benefit analysis is ridiculous at an individual level and may be perverse at a class level, it might nonetheless work at an industry level. But if judges explicitly craft rules to apply differently to particular industries, the ability of those industries to lobby Congress for particularized benefits will only increase. While there are numerous examples of special interest rent seeking in the current copyright law, this type of particularism is limited by the universalism of copyright. As such, industry based cost-benefit rules are as likely to subvert the aims of their proponents as would occur in cost-benefit analysis as applied to classes.

At any level, cost-benefit analysis is an inappropriate vehicle for shaping fair use jurisprudence because it radically underestimates the complexity of ascertaining the ideal scope of copyright. Market failure is even more flawed because, rather than attempting the Herculean task of identifying the ideal scope of copyright, it simply assumes that the ideal approaches infinity.  Thus the existing law and economics analyses of fair use fail to provide guidance on the fundamental question affecting both fair use and copyright generally, what should the scope of copyright be.

This is not to suggest, however, that law and economics analysis is by its nature unhelpful to this important inquiry.  Although the law and economics literature has largely failed to recognize that the question of the scope of copyright has to be addressed separately form the more general contours of copyright protection, its description of the incentives and costs of various copyright doctrines is essential to the endeavor. A better answer than that provided by the literature described above may be provided by emerging literature relating to game theory, industrial organization, product differentiation and behavioral economics. The potential of these literatures to address the question of copyright scope is detailed in the next part. 

PART IV – FURTHER COMPLEXITIES IN COPYRIGHT SCOPE 

Still to come.

� Stewart Brand, The Media Lab: Inventing the Future at MIT (1987). Information does not “want” anything in the cognitive sense, but it does have certain tendencies and characteristics that can be usefully summarized by recourse to such animist terms..


� Cost of expression = 100; Marginal cost = 1; Value = ∑20, 19, 18, 17, 16, 15, 14, 13, 12, 11 = 155.


� Π = P*Q – (E + Q*MC) = 11*10 – (100 + 10) =  0, 


where Π = profit, P = price, Q = quantity, E = the cost of expression, and MC = marginal cost.


� See e.g. the parliamentary debates on the Statute of Anne 1709.]


� Assuming that both parties face the same marginal cost. But even if the subsequent producer, B,  has a higher marginal cost than the author, he will still have a lower average cost as long as MCB < MCA + E/Q.


� Although government grants of exclusive rights in information is not the only solution. There are in fact a number of proposals to replace intellectual property with prizes and government subsidies. See for example, Steven Shavell & Tanguy Van Ypersele, Rewards Versus Intellectual Property Rights, 44 J.L. & ECON. 525 (2001); Michael Abramowicz, Perfecting Patent Prizes, 56 VAND. L. REV. 115 (2003). For other tailored entitlement proposals, see, e.g., Ian Ayres & Paul Klemperer, Limiting Patentees’ Market Power Without Reducing Innovation Incentives: The Perverse Benefits of Uncertainty and Non-Injunctive Remedies, 97 MICH. L. REV. 985 (1999); Michael Kremer, Patent Buyouts: A Mechanism for Encouraging Innovation, 113 Q.J. ECON. 1137 (1998). [I think fisher has an article systematically outlining the alternatives]


� Harold Demsetz, Toward a Theory of Property Rights, 57 Am. Econ. Rev. Papers & Proc. No. 2 (1967). (350).


� [Reference to natural rights, moral rights explanations of copyright and their place in American copyright law.]


� See e.g. Lemley, Economics 993


� [Mazer and subsequent Supreme Court references] (“The economic philosophy behind the clause empowering Congress to grant patents and copyrights is the conviction that it is the best way to advance public welfare through the talents of authors and inventors in Science and useful Arts.”)


� Note that the artistic expression aspect of the work becomes rivalrous if its value lies in part in its uniqueness. It is for this reason that many photographers release a predetermined limited number of prints of any given photo. 


� While competing authors can offer other works in competition with the author, no one may offer the exact same work to the public without the author’s permission.  It is the author’s ability to price above marginal cost that induces her investment in production in the first place, for these purposes, it is not important whether this competitive buffer is referred to as a “monopoly” or not. See Ariel Katz, IP, Antitrust, and the Presumption of Market Power: Making Sense of Alleged Nonsense, (http://ssrn.com/abstract=702462.)


� Arrow 1962, at 617. A view echoed by the U.S. Supreme Court:“[Copyright requires] a difficult balance between the interests of authors and inventors in the control and exploitation of their writings and discoveries on the one hand, and society’s competing interest in the free flow of ideas, information, and commerce on the other hand.” Sony Corp. of Am. v. Universal City Studios, Inc., 464 U.S. 417, 429 (1984).


� Arrow. But see Lunney who argues that incentives and access oppose each other with equal force at any level of copyright. Posner and Landes regard the main fn of copyright law is to balance I/A trade-off. 


� Margolis (??)


� Fritz Machlup, An Economic Review of the Patent System, Subcomm on Patents, Trademarks, and Copyrights of the Senate Comm on the Judiciary, Study No 15, 85th Cong, 2d Sess (GPO, 1958). P62-63.


�. See Loren, ___ 13–15; Bracha ___ , at 36; Gyles v. Wilcox, 2 Atk. 141 143, 26 Eng. Rep. 489, 490 (Ch.1740). In Cary v. Kearsley, Lord Ellenborough declared, “[the presence of] part of the work of one author is found in another, is not of itself piracy, or sufficient to support an action; a man may fairly adopt part of the work of another: he may so make use of another’s labors for the promotion of science, and the benefit of the public.” Cary v. Kearsley 4 Esp. 168, 170 (1802) (spelling modernized). 


� Stowe v. Thomas, 23 F. Cas. 201, 208 (No. 13,514) (CC ED Pa. 1853),uncle tom’s cabin case


� See, e.g. Sid & Marty Krofft Television Productions, Inc. v. McDonald's Corp., 562 F.2d 1157 (9th Cir., 1977); Taylor Corp. v. Four Seasons Greetings, LLC, 403 F.3d 958 (8th Cir., 2005); Whelan Assocs., Inc. v. Jaslow Dental Lab., Inc., 797 F.2d 1222, 1233 & n.25 (3d Cir. 1986).


� 


� Other factors include the functionality doctrine and the extent of secondary liability. These are not addressed here. 


� Assuming compliance with the law. A more complicated question is how to account for the availability of both legal and illegal substitutes where a substantial body of consumers assigns only a very small discount for a product’s illegality.


� Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 556 (1985); 17 U.S.C. § 102(b). [quote statute]


� Eldred v. Ashcroft, 537 U.S. 186, 218–219 (2003). See also, Baker v. Selden, 101 U.S. 99 (1880) (accounting form used to record information rather than to explain information not eligible for copyright protection)	


� Similar to a “patent thicket” whereby a tangle of upstream rights hinders the efficient development of downstream products. See Carl Shapiro, Navigating the Patent Thicket: Cross Licenses, Patent Pools, and Standard Setting, 1 Innovation Policy and the Economy 119 (Adam Jaffe et al. eds., 2001).


� Posner and Landes 349. These problems are addressed in the Patent system by registration and examination to ensure that various eligibility requirements are met and the rights of the patent holder are clearly defined. A similar registration and examination scheme would not be feasible for copyright. 


� The film E.T.: the Extra-Terrestrial has grossed over [$   ] in box office receipts and merchandising since its 1982 release. 


� One counter-example that springs to mind is certain ideas in science and social science, such as Newton's 3rd law of motion, every action has an equal and opposite reaction; Einstein’s e=mc2, or the Coase Theorem. 


� Posner and Landes 349. An author by the name of Ashleigh Brilliant has been astonishingly successful at this kind of rent seeking. Brilliant “coined” 7500 aphorisms and mounted more than a hundred successful copyright infringement suits. See Meurer, Controlling Opportunistic and Anti-Competitive Intellectual Property Litigation, 44 B.C. L. Rev 509, 518 (2003)


� Newton v. Diamond, 349 F.3d 591, 594 (9th Cir. 2003) (“even where the fact of copying is conceded, no legal consequences will follow from that fact unless the copying is substantial.”)


� As Judge Learned Hand commented, that line, “wherever it is drawn will seem arbitrary.” Nichols v. Universal Pictures Co., 45 F.2d 119, 122 (2d Cir. 1930).  See also Peter Pan Fabrics, Inc. v. Martin Weiner Corp., 274 F.2d 487, 489 (2d Cir. 1960) “the test for infringement of a copyright is of necessity vague.” 


� Nichols v. Universal Pictures Corp., 45 F.2d 119, 121 (2d Cir., 1930)


� Castle Rock Entm't, Inc. v. Carol Publ'g Group, Inc., 150 F.3d 132 (2d Cir. 1998) (internal quotes and citations omitted)


� [Insert brief survey of different approaches to determining substantial similarity.] 


� Section 106(2). Section 101 defines a derivative work as follows: “A derivative work is a work based upon one or more preexisting works, such as a translation, musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art reproduction, abridgement, condensation, or any other form in which a work may be recast, transformed, or adapted.”


� See Litchfield v. Spielberg ([A] work is not derivative unless it has been substantially copied from the prior work.) [See also Nimmer at …] 


� Nimmer, id.  Lemley, The Economics of Improvement … 1018. Lemley offers three explanations for the separate treatment of derivatives, (1) it might extend the exclusive right to reproduce a work in copies to any reproduction, whether fixed in a tangible medium of expression or not, (2) it might limit a consumer’s ability to alter or transform their own copy of the work, notwithstanding the first sale doctrine, (3) in conjunction with section 103, it may allow copyright owners to protect a “chain” of works, e.g. “Disney might protect a book, a script derived from that book, a movie made from the script, and stuffed animals derived from the movie, even though the stuffed animals have no resemblance to anything described in the original book.” Lemley 1017 – 1018. 


� Posner & Landes 345. Although, as Douglas Adams observed in The Hitchhiker’s Guide to the Galaxy, an infinite number of monkeys typing at random, for an infinite period of time, will eventually produce complete works of William Shakespeare. Nonetheless, monkeys are not known to be especially litigious.


� Arnstein v. Porter, 154 F.2d 464 (2d Cir., 1946).


� [examples] 


� See Glynn Lunney, The Incentive Access Paradigm 


� 17 U.S.C. § 107 (2005). The statutory codification of the fair use doctrine requires courts to consider four factors in determining whether a use is fair: (1) the purpose and character of the use; (2) the nature of the copyrighted work; (3) the amount and substantiality of the portion taken; and (4) the effect of the use upon the potential market for, or value of, the copyrighted work. Id. 


� Arguably, although fair use is procedurally framed as a defense to copyright infringement, it is in fact simple not copyright infringement because all of the copyright owner’s exclusive rights in section 106 are expressly subject to fair use (among other things). [Some discussion of this in the Gone With The Wind case.]


� Sony


� Campbell


� Kelly v Arriba Soft


� Sony v connectix


� Actually, Sony was the manufacturer of copy device not the copier but point still holds true.


� See Matthew Sag, God in the Machine: A New Structural Analysis of Copyright's Fair Use Doctrine, 


Mich. Telecomm. Tech. L. Rev. 2005 (forthcoming) 


� id.


� See also, Yoo ___(calling for more sophisticated multi-variable analysis) 


� Conclusions regarding patent scope may not directly translate to copyright because the different nature of the exclusive rights involved.  Note also that the treatment of sequential innovation in patent and copyright is very different. See, Mark A. Lemley, the Economics of Improvement…


� Robert P. Merges & Richard R. Nelson, On the Complex Economics of Patent Scope, 90 Colum. L. Rev. 839, 875 (1990).


� Robert P. Merges & Richard R. Nelson, On the Complex Economics of Patent Scope, 90 Colum. L. Rev. 839, 875 (1990), See e.g., Coase, The Problem of Social Cost, 3 J.L. & Econ. 1 (1960); H. Demsetz, Toward a Theory of Property Rights, in 1 Organization of Economic Activity 104 (1988).


� Merges and Nelson


� The application of copyright scope to questions relating to complete copies requires some clarification. Making a complete copy of the author’s work without her permission, such as pirated dvd’s offered for commercial sale, is typically an easy case of copyright infringement. For simple acts of piracy, copyright duration is the only significant question. Nonetheless, the fair use doctrine establishes a number of circumstances where even a complete copy will not infringe the author’s rights. Examples include, time-shifting broadcast television,  format-shifting, (Sony) archiving, () reverse engineering computer software, () copying as part of a search engine function (Kelly v Arriba-soft), and the public display of a defendant’s photos in the course of a criminal investigation (Shelby).  Nonetheless, in situations where the copyright owner’s right to control duplication is unquestioned, the degree of copyright scope will have no effect.]


� William. M. Landes & Richard. A. Posner, An Economic Analyses of Copyright Law, 18 Journal of Legal Studies 325 (1989).


� Id.


� P&:L 325. 


� Note that this is less than the derivative of Rz/Ez = 0, because X still needs to be accounted for. See POSNER AND LANDES at 


� 


� 344.


� Act of May 31, 1790, ch. 15, § 1, 1 Stat. 124 (1790 Act). [but note that Copyright under state law was perpetual]


� Act of Feb. 3, 1831, ch. 16, §§ 1, 16, 4 Stat. 436, 439 (1831 Act) (28 years from publication, renewable for an additional 14 years).


� Act of Mar. 4, 1909, ch. 320, §§ 23-24, 35 Stat. 1080-1081 (1909 Act). (28 years from publication, renewable for an additional 28 years).


� § 302(a)


� § 302(c).


� For works created by identified natural persons, the term now lasts from creation until 70 years after the author's  death,  17 U.S.C. § 302(a). For anonymous works, pseudonymous works, and works made for hire, the term is 95 years from publication or 120 years from creation, whichever expires first, 17 U.S.C. § 302(c).


� Robert Merges, One Hundred Years of Solicitude: Intellectual Property Law, 1900-2000, 88 Cal. L. Rev. 2187, 2236-37  (the CTEA 1998 extension "is virtually worthless" from an incentive perspective, “a classic instance of almost pure rent-seeking legislation.”). See also, Eldred v. Ashcroft, 537 U.S. 186, 255 (U.S., 2003) (Justice Breyer, dissenting.) and George A. Akerlof et. al. – Brief of Amici Curiae George A. Akerlof et al., at 2, Eldred v. Ashcroft, 534 U.S. 1126 (2002) (No. 01-618) (concluding that the longer term's "present value is small, very likely an improvement of less than 1% compared to the pre-[1998] term"), available at � HYPERLINK "http://eon.law.harvard.edu/openlaw/eldredvashcroft/supct/amici/economists.pdf" ��http://eon.law.harvard.edu/openlaw/eldredvashcroft/supct/amici/economists.pdf�.


� George Akerlof et. al.,


� Eldred v. Ashcroft, 537 U.S. 186, 210 (2003).


� Note that the dead weight loss from limiting access must also be discounted. 


� Eldred v. Ashcroft, 537 U.S. 186 (2003).


� Merges & Nelson, Schott etc…


� L&P arrive at the same conclusion. 


� Goldstein.


� 


� Goldstein himself falls into this camp; his recommendation is essentially to “extend rights into every corner where consumers derive value from literary and artistic works.” 


� This view is presented in stylized form, I am not aware of any author who argues that it is literally impossible to reach a point S*, just that it is either unlikely.


� Coase


� Implications for the industrial organization of the production of information products are discussed later, see fn __ and accompanying text. 


� Tom Bell, Fared vs Fair, at 584. 


� Robert P. Merges, Contracting into Liability Rules: Intellectual Property Rights and Collective Rights Organizations 84 Calif. L. Rev. 1293 (1996).


� Id. 


� Merges acknowledges this limitation, noting that “Only repeated transactions among right holders will give rise to the private institutions discussed in this Article. One-shot or sporadic interactions do not justify investments in exchange institutions. Id at 1319.


� 


� The same argument can be made for copyright duration. The passage of time makes tracing all the possible overlapping rights holders exponentially more complicated. 


� See also, Mark A. Lemley, The Economics of Improvement in Intellectual Property Law, 75 Tex L. Rev. 989 (1997).


� See R.H. Coase, The Firm, the Market, and the Law 33-55 (1988). See, Bankler, Penguin 112 Yale L.J. 369, 372,  and Dan L. Burk, Intellectual Property and the Firm 71 U. Chi. L. Rev. 3, 5 (2004) for a summary of literature and its application to some aspects of intellectual property.


� See Benkler.


� 


� Bridgeport Music v. Dimension Films, 410 F.3d 792 (6th Cir., 2005) As the court so eloquently stated, “Get a license or do not sample.”


� 


� The implications of this loss of diversity are considered in more detail in Part IV.


� [Define appropriability]


� 


� Fisher and Lunney.


� See Lunney 1023. (“Because of the public good character of copyrighted works, the key fair use question, from an economic perspective, is whether, on balance, society would be better or worse off by allowing the use to continue.”)


� See for example: Raymond Shih Ray Ku, Consumers and Creative Destruction: Fair Use Beyond Market Failure, 18 Berkeley Tech. L. J. 539 (2003); Glynn S. Lunney, Fair Use and Market Failure: Sony Revisited, 82 B.U. L. Rev. 975 (2002); Merges, supra note ___, at 130-34; and Lydia Pallas Loren, Redefining The Market Failure Approach to Fair Use in an Era of Copyright Permission Systems, 5 J. Intell. Prop. L. 1 (1997).


� According to Gordon herself. See Gordon, Market Failure And Intellectual Property: A Response To Professor Lunney. 82 B.U. L. Rev. 1031 (hereafter, Gordon, Market Failure And Intellectual Property). See also Merges, supra note 62 at 130, n.52.


� Gordon, Fair Use as Market Failure has been cited with approval in Harper & Row, supra note __, at 559; Sony, supra note 7, at 478 (in dissent); Leibovitz v. Paramount Pictures Corp., 137 F.3d 109, 115; Ty, Inc. at 517, Worldwide Church of God v. Philadelphia Church of God, Inc., 227 F.3d 1110, 1119; and Fisher v. Dees, 794 F.2d 432, 437.  It is also referred to in over 200 published law review articles. 


� See Merges 1993 “deviations from this norm must be pleaded with special facts, and convincingly.”  307


� 1608.


� See Gordon 82 Colum. L. Rev. 1608.


� Gordon 1608. (“When the transaction costs outweigh the net benefits that the parties would otherwise anticipate from a transfer, then the presence of the transaction costs may block an otherwise desirable shift in resource use.”)


� Note that with respect to copyright, the potential gains from trade are normally equal to the user’s valuation of the right to make a copy, because the good in question is nonrivalrous.  Consequently, where transaction costs are greater than a user’s valuation, the market will fail to allocate resources efficiently.  In such cases, the would-be second user can either heed the exclusive rights of the copyright owner and forego the activity, or she can ignore those rights and reap the benefit of that use.  Where transaction costs make licensing impossible, the copyright owner is neither benefited nor disadvantaged by unauthorized uses of a work; no matter what choice the would-be second user makes, the copyright owner gets nothing and loses nothing.


� Gordon, Market Failure at  1614. (Gordon proposed a three part test as follows: “Fair use should be awarded to the defendant in a copyright infringement action when (1) market failure is present; (2) transfer of the use to defendant is socially desirable; and (3) an award of fair use would not cause substantial injury to the incentives of the plaintiff copyright owner.”  The second element of Gordon’s test is discussed under the rubric of the Tailored Incentives approach to fair use, below. The third element of Gordon’s test seems to contradict the first two, see Parchomovsky 361. In any event, Gordon has since resiled from the third element, see Gordon, IP at 1034-1035.


� E.g. Posner & Landes talk in terms of transactions costs not market failure in the broad sense. See also Goldstein, Bell, [see Julie Cohen, Lochner in Cyberspace for more references.] 


� Tom W. Bell, Fair Use vs. Fared Use: The Impact of Automated Rights Management on Copyright's Fair Use Doctrine, 76 N.C. L. Rev. 557, 584 n.129 (1998) [ & others]


� Merges, Contracting Into Liability Rules. See also Posner & Landes, An Economic Analysis of Copyright 358


� Robert P. Merges, Contracting into Liability Rules: Intellectual Property Rights and Collective Rights Organizations 84 Calif. L. Rev. 1293 (1996).


� Limits of this theory discussed infra___. Note also the possibility that technical innovations will have the same effect, see Goldstein, Copyright’s Highway 223-24. 


� See Gordon, IP at 1034-1035 (“Transaction cost barriers are neither the only kind of economic problem to which fair use responds, nor the only kind of problem to which fair use should respond.”)


� There are of course different definitions of efficiency. [Pareto. Kaldor-Hicks.]


� 


� As Yen has noted, the idea that parody represents a market failure rests on a value judgment that the author’s anti-dissemination motives should be given less respect than other preferences.  If you do recognize the value of the author’s anti-dissemination motives, then there is no market failure. . See, Alfred C. Yen, When Authors Won't Sell: Parody, Fair Use and Efficiency in Copyright Law, 62 U. Colo. L. Rev. 79 (1991) 


� Posner & Landes argue that if reviews depended on consent, they would lose credibility with the public and therefore be less valuable to authors. Consequently, the benefits of a no-consent rule to authors as a class outweighs the individual interests of those who get bad reviews. In reality, this is a simple collective action problem. However, applying the logic of Merges’ Contracting Into Liability Rules to the problem of book reviews, one might ask why we should not simply rely on the emergence of market mechanisms to overcome such problems. If authors as a class really benefit from book reviews, they would find some contractual mechanism to pre-commit to allowing reviews.


� Richard Posner and William Patry, Fair Use and Statutory Reform in the Wake of Eldred, 92 Calif. L. Rev. 1639 (2004)


� [Merges (Newtonian) argues that if market failure is the rationale for fair use then the doctrine will disappear. Bell (same) but in celebration.] 


� [Many people make this point, Posner offers some reasons why it might not be the case…]


� Gordon. 


� Gordon, Fair Use as Market Failure, supra note __, at 1632.


� Rosemont Enterprises, Inc. v. Random House, Inc., 366 F.2d 303, 311-312 (2d Cir., 1966).


� Id. at 307.


� See also, Loren at 34 (In order to determine whether a market failure exists, one must first assume an ability to have a “market,” that someone has a right that can be sold. In the context of copyright and fair use, applying market failure analysis must therefore begin with the assumption that the copyright owner has a right to control a particular use which forms the market that has failed.)


� See Section 106 of the Copyright Act.


� Sag, supra note __.


� For simplicity, the curves intersect at S = Sq and S = S*, there is no reason why this must be so. 


� Fisher, 101 Harv. L. Rev. 1661. 1988.  A cost-benefit analysis is also the second limb of Gordon’s test, once the initial screen of market failure has been satisfied. Although Gordon’s formulation is slightly different, in that she would determine whether allowing fair use was socially beneficial by asking whether “when the "market failure" were cured, the price that the owner would demand is lower than the price that the user would offer.” 1614. 


� 


� 


� Lunney 1023.


� 998.


� Lunney, at 998.


� See Lunney 999, Fisher …


� Lunney 999. (“Although striking such an ideal balance in every case remains beyond the reach of our current legal and economic understanding, we can come considerably closer to the ideal balance by examining the competing public interests directly, rather than by continuing to rely on the four nineteenth century factors.”) Fisher (“If such a comparative analysis must be employed in most cases, is not economic analysis in this doctrinal context hopelessly impracticable? … Even so, the analysis may have considerable value. The assumptions used […] were not wildly unrealistic. Some of the conclusions reached by the hypothetical judge may survive transition to the real world. Moreover, a simplified version of the procedure might enable a court at least to increase allocative efficiency, if not to maximize it.” 1718-19.


� Id at 1000


� Id at 1023


� 


� Lunney 1000 – 1014.


� A further consideration is that you would need to assume that all the other determinants of copyright scope remained constant. 


� Gregory M. Duhl gives three examples of this perverse effect: unauthorized fan comics in Japan, unauthorized home video recording, and unauthorized music sampling. See Gregory M. Duhl, Old Lyrics, Knock-Off Videos, And Copycat Comic Books: The Fourth Fair Use Factor In U.S. Copyright Law, 54 Syracuse L. Rev. 665, 668. (2004).


� 


�


� Fisher 1719. 


� See Feist v. Rural Telephone – very thin copyright protection for databases.


� Mitchell Case.


� Louis Kaplow, The Patent-Antitrust Intersection: A Reappraisal, 97 Harv. L. Rev. 1813 (1984).


� A system whereby copyright protection was bestowed only after some examination of the merits of the work and or the need for copyright as an incentive would be similarly unworkable and expensive.  Specific optimization can only be less realistic at the litigation phase.  


� 


� 


� Campbell v. Acuff-Rose Music, 510 U.S. 569, 577, 581 (U.S., 1994) (The task is not to be simplified with bright-line rules, for the statute, like the doctrine it recognizes, calls for case-by-case analysis.) (parody, like any other use, has to work its way through the relevant factors, and be judged case by case, in light of the ends of the copyright law.) See also Harper & Row, 471 U.S. where the majority and the minority stress the case-by-case approach to fair use, but for different ends, majority at 549, 561, dissent at 597; and Sony v. Universal, at 495


� 


� GITM


� Loren seems to indicate the former, Lunney the later. 


� The figure assumes that the maximum production for each type is the same.  This assumption is not necessary, just convenient. 
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