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“The nation and the world are in dire need of creative extremists.”





--Dr. Martin Luther King Jr., Letter from Birmingham Jail, 1963
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Introduction


Nearly twenty years ago, author John Fiske coined the term “semiotic democracy” to describe a world where audiences freely and widely engaged in the making of meaning in responding to culture and media.
  While Fiske originally referenced the audience’s power in viewing and interpreting television narratives, today, his vision of semiotic democracy has become perhaps the single most important ideal cited by scholars who imagine a utopian relationship between law, technology, and democratic culture.
  At the time, the term “semiotic democracy” offered an interesting juxtaposition of ideals—political liberty, freedom of expression and creation—alongside a basic disruption of the common assumptions that inhere in authorial control.  A semiotic democracy enables consumers, to a varying degree, to “resist,” subvert, and “recode” certain cultural commodities to express meanings that are different from the ones intended by their producers.
  Thus, instead of being passive spectators, a semiotic democracy would ideally empower individuals to become both producers and creators, able to reinscribe and recode existing representations, thereby expanding the rich cultural fabric of our nation.
  The concept was revolutionary—it promised a complete reversal of the monopolistic hierarchy of the author, and the presumed passivity of the audience in receiving meaning.  

Today, the term has become as ubiquitous as it is utopian, permeating commentaries on the relationship between intellectual property and freedom of expression.
  Terry Fisher, for example, has explained semiotic democracy as a corollary of political democracy; if "political democracy" describes a system in which individual citizens are able to participate in the exercise of political power, then "semiotic democracy" described a system in which everyone gets to participate in the creation of cultural meaning.
  Larry Lessig, too, has echoed this view, claiming in a recent book that a semiotic democracy must be nurtured, protected, and secluded from the authorial control of intellectual property ownership.
  Typically, scholars who have embraced this ideal often note that the grand and sweeping vision offered by semiotic democracy profoundly conflicts with the central precepts of ownership itself, which traditionally has enabled authors to direct and dictate a wide degree of control over an original image or text.
  In contrast, the framework of semiotic democracy focuses on empowering consumers, rather than owners.  Instead of being passive audiences, a semiotic democracy would empower individuals to add to the rich and expansive cultural fabric of a true public domain.
  

Although Fiske’s vision is both brilliant and indelibly important, it is also somewhat incomplete.  In this paper, I seek to introduce another framework to supplement Fiske’s important metaphor—the phenomenon of “semiotic disobedience.”   Three contemporary cultural moments in the world today—one corporate, one artistic, and one academic—call for a new understanding of the limitations and possibilities of semiotic democracy, and underline the need for a new, supplementary framework.  

Today, the continued production of popular culture, now more than ever, rests on the continued presence of corporate sponsorship—in many aspects of public and private life.  The marketplace of ideas has rapidly morphed into a vehicle for corporate speech.  As public spaces have become converted into vehicles of corporate advertising—ads painted onto sidewalks, into buildings, schools, and popping up on the Internet,
 product placement has soared to new heights of power and subtlety. And throughout, the law has generously offered near-sovereign protection to such symbolism through the ever-expanding vehicle of intellectual property protections.  Principles of trademark and copyright ownership have allowed corporations to consecrate their symbols and images, allowing for a particularly robust form of incontestability.  Equations between real property and intellectual property are ubiquitous.
   Underlying these themes lies a powerful linkage between intellectual and tangible property: as one expands, so does the other.

In this period, a second cultural moment has emerged within the legal academy, flowing quite obviously from the first: many scholars have vociferously decried the growing effect of intellectual propertization on artistic creativity and First Amendment freedoms.
  The traditional argument goes something like this: because of such expansions of intellectual property, artists and activists have become forced to abandon artistic projects for fear of being sued for infringement.  The spectre of property rights has thus ushered an unprecedented era of self-censorship, where artists, activists, and corporate critics are routinely threatened with lawsuits over samplings of imagery or music, and are hence unequivocably silenced as a result.  There are undeniable truths to this story: the www.chillingeffects.com clearinghouse demonstrates the extent to which corporations have chosen to exert their influence in silencing the criticism and creativity of others.  Through these commentaries, semiotic democracy becomes the cause celebre of intellectual property theorists, it becomes crystallized into an ideal vision of culture’s relationship to media and meaning.
  

Yet, at the same time, there is another, third facet that often gets left out of the picture—and that involves the increasing response of artists who have chosen to expand their activities past the boundaries of cultural dissent, and into the boundaries of asserted illegality.  A recent art exhibit, titled “Illegal Art,” made its way across the United States, highlighting a collection of examples of art that consciously tested the boundaries of property and freedom of expression.
  Today, we have moved into a framework of what I call “semiotic disobedience,” a world which importantly differs from, and yet remains in, the shadow of semiotic democracy.  The difference between them both captures and transcends the foundational differences between democracy and disobedience itself.  Just as previous discussions of civil disobedience focused on the need to challenge existing law through using certain types of public and private property for expressive freedoms, today’s generation seeks to alter existing intellectual property laws through interrupting, appropriating and then replacing the passage of information from creator to consumer.
  

The objective of semiotic disobedience is to correct the marketplace of speech by occupying and transforming the semiotic “codes” within advertising.  Consequently, in many of examples of semiotic disobedience, the object of artistic attention is the regulation of property--intellectual, real, and even bodily property.  Today’s disobedience includes a number of different approaches to visual, actual, and verbal representation—including vandalizing, subverting, and “reclaiming” certain kinds of intellectual, real, government, and private property for public use and expression.
  I call these recent artistic practices examples of “semiotic disobedience” because they involve the conscious and deliberate (re)creation of property through appropriative, and expressive acts that are consciously violative of some law, whether the law of intellectual or real property.

Although public-spirited law-breaking can be traced as far back as to incidents such as the Boston Tea Party,
 semiotic disobedience has created particularly vexing problems for lawyers and law enforcement officials, who are often bemused by their increasingly creative and confrontational approaches.
  In San Francisco, a group known as the Billboard Liberation Front routinely “liberates” and “improves” billboard advertising by vandalizing and altering their messages and logos.
  The group’s graphical tactics are anonymously and meticulously arranged and deployed, paying tremendous attention to mimicking actual ads, matching paint colors, letter fonts, and other graphics.
  Other, similar, billboard liberation projects are designed to highlight problems of social justice and exclusion for minorities.
  Countless other artists follow these trends, and repaint sign imagery, mutilate slogans, replicate legal notices, scrawl responses on ads, interrupt public gatherings and “jam” broadcast messages in the media.
  Others organize massive interruptions in public space, fund projects that are directed toward corporate sabotage, alter products in the marketplace before they are sold;
 and vandalize preexisting works of art.
  Finally, still others actively hijack domain names, appropriate online identities and hack into private corporate spaces in cyberspace.

On one hand, it is too reductionist and simplistic to dismiss these actions as adult pranks, devoid of legal and political meaning.  Indeed, the stark numbers of projects that mimic these tactics and aims, offering a sophisticated critique of the relationship between culture and corporate commodification makes it impossible to do so.
  In this Article, I argue that this phenomenon offers us a radically different vantage point than Fiske’s original vision.  While such projects bear some similarity to the previous visions offered by such distinguished theorists as Fiske, Lessig, and Fisher, they also reveal some important limitations that are inherent in semiotic democracy itself.  Semiotic democracy—and those who have embraced it—operates on a powerful goal intimately linked to the presumed legitimacy of the democratic process and collective self-governance: the legalization of certain types of speech.
  Within this framework, scholars seek to expand the marketplace of protected speech through a resucitation of fair use and First Amendment defenses.  Yet, in doing so, they draw overly emphatic parallels between the nature of intellectual property and speech at the cost of overlooking its complex relationship to tangible properties—land, products, merchandise.  By overemphasizing the nonrivalrous, expressive character of intellectual property, scholars often miss how intellectual property becomes embodied and manufactured into a material, tangible product that bears an equally intimate relationship to the law of property, as well.  In this Article, I will argue that the dynamic interaction between tangible property and speech forms the background for the divergence between semiotic democracy and disobedience.  While semiotic democracy focuses on expanding the intangible marketplace of speech through creating multiple works of commentary and parody, semiotic disobedience focuses on interrupting the “codes” and “signs” of advertising--through altering, manipulating, and even vandalizing the property of pre-existing works to limit some messages in favor of others.  It comprises a message of subtraction, rather than addition, to the marketplace of speech.  

As I argue, semiotic disobedience suggests that there is another story that needs to be told, which emanates from the shadow of the limits of law’s governance.  Speech doesn’t always have to be legal in order to be powerful—indeed, some of the most powerful language of our time has been that which falls outside of law’s protective boundaries.  For, as various social movements have shown, every movement towards democracy has been accompanied by civil disobedience, the willingness of a few stalwart believers to openly challenge the laws in favor of some alternative moral order.  Viewed through this prism, intellectual property is no different.  It creates boundaries that enfranchise certain types of speech at the expense of others.  And, in doing so, it enables certain types of illegal and legal dissent, conferring legitimacy on some types of speech through the prisms of fair use, and excluding other types from recognition.  As I will argue, the spirit of semiotic disobedience reflects some of the same classic goals and interests of traditional civil disobedience, since the individuals I am speaking of do not expressly seek to reclaim the protection of the law; indeed, their very point is to demonstrate the value of transgressing its limits.     

Consequently, this paper focuses mostly on examples where artists have consciously appropriated, and sometimes vandalised, both public and private property (both intellectual and real)—thereby testing the power of civil and criminal sanction to draw attention to their causes.  I raise these examples, not because I always agree with its tactics, but because semiotic disobedience is a necessary, and overlooked part of the underlying framework offered by Fiske, Fisher, and Lessig.  Unlike semiotic democracy, semiotic disobedience actively challenges boundaries between fair use and First Amendment expression by offering up a vision that thrives in the outskirts of legalization.  While semiotic democracy focuses on expanding the marketplace of ideas, semiotic disobedience actually focuses on “correcting” the marketplace of speech by subverting some ideas in favor of others.  Moreover, unlike semiotic democracy, which focuses mostly on legalizing acts of self-created parody alongside an original work, semiotic disobedience occupies, alters and sometimes mutilates owned property itself—raising (and sometimes inviting) criminal sanction by actually replacing an original image with another one.  In other words, semiotic disobedience focuses on interrupting, and then replacing, a corporately sponsored message with an alternative one.  Thus, instead of adding more speech to the marketplace of ideas, semiotic disobedience seeks to occupy and replace some forms of corporate speech in favor of an alternative message.  In doing so, semiotic disobedience forcibly reclaims privately owned intellectual property for a sort of alternative “public domain” that aims to place a pro-consumer, anti-corporate view at the center of its discursive space.  

As I will argue, the phenomenon of semiotic disobedience has been importantly overlooked in the law and literature of intellectual property, and it offers us some interesting insights regarding the interaction of tangible and intangible entities, speaker and audience, legal and illegal forms of expression, and, ultimately, property and speech itself.  Towards that end, this project is motivated by three primary goals.  The first goal is to provide a brief introduction to the theory and practice behind semiotic disobedience, and to propose some ways that this body of work might be applied more fruitfully to the study and application of intellectual property doctrines.  Instead of interrogating the limits of First Amendment freedoms, as many scholars have already done, I argue that a study of semiotic disobedience reveals an even greater need to study the core boundaries between types of properties—intellectual, real, personal—and how propertization offers a subsidy to particular types of expression over others.  

Yet, at the same time, it both transgresses and complicates the boundaries of law’s governance. Along these lines, my second goal is to describe how courts use governing principles of intellectual property to draw boundaries between legal and illegal expression, thereby suppressing utilitarian principles for the sake of the protection of tangible property.  Yet unlike most scholars, who presume that regimes of intellectual property silence creative speech, I argue that the laws of copyright and social norms offer us a richer, and more complicated picture.  As I will show, both copyright and trademark actually tend to mistakenly susbstitute products that contribute to the marketplace of speech for those that subtract from it.  Furthermore, the shift from liability to property rules in copyright and trademark, as an economist might argue, has distributive effects—it tends to devalue, rather than protect projects that fall into certain “grey areas” of fair use.  In turn, as I argue, those whose works are deemed to be “illegal” or unworthy of protection, become, in effect, expressive symbols of the failures of semiotic democracy.  As a result, recent case law in intellectual property, quite perversely—actually tends to encourage greater semiotic disobedience because of the law’s consistent failures to protect the flourishment of semiotic democracy.

By becoming the symbolic representation of the failure of Fiske’s vision, I argue that the law actually perversely encourages greater law-breaking in the process.  Just as civil disobedience challenges basic conceptions of democracy by drawing attention to disenfranchised minorities, semiotic disobedience challenges notions of semiotic democracy by drawing attention to disenfranchised types of speech.
  Here, semiotic disobedience offers us a way of thinking about art and aesthetic judgment, and the power of law to grant recognition to one group at the expense of another.  For, typical accounts cast such projects, at best, as public art; at worst, as “vandalism.”  Yet the richness of semiotic disobedience involves its willingness to grapple with the overlapping relationships between creation and destruction; semiotic disobedience, unlike semiotic democracy, suggests that the interruption of the “codes” of corporate speech can be just as intimately demonstrative of creativity as self-created work.  However, if intellectual property law aims to deter such forms of law-breaking, it must commit itself to honoring a much more dynamic form of semiotic democracy than currently exists.  

My argument will proceed in three parts.  Part I focuses on describing the phenomenon of semiotic disobedience—its history, tactics, and aims.  Part II focuses on the law’s role in both enabling and regulating semiotic disobedience; here, exploring some of its implications for traditional areas of intellectual property—copyright, trademark law, and the like.  Part III focuses on the normative implications of situating semiotic disobedience within the boundaries of the First Amendment, arguing that our jurisprudence offers a transgressive way of looking at the relationships between property and speech, audience and speaker, and creator and consumer. Here, I draw on a number of examples from classic First Amendment jurisprudence on flag burning and the like to demonstrate how the law has already actively embraced and protected the values at stake in both semiotic disobedience and democracy.  Thus, to restore the balance between semiotic democracy and disobedience, I argue that the law should recognize that semiotic disobedience is an art form deserving of recognition, ironically through the same property doctrines it seeks to challenge.  
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