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 [*923]  

Intellectual property is traditionally justified as an ex ante incentive structure to produce social wealth by "promoting the Progress of Science and the useful Arts."   n1 It has also been observed that intellectual property can be a means to protect the personality interest or "personhood" of individual creators.   n2 A person may view her intellectual creations as a  [*924]  statement or manifestation of her spirit, creativity, and identity. This "personality theory" naturally leads to concern that laws protect the integrity of, and the creator's prerogatives over, intellectual products. In this vein, personhood proponents should occupy the vanguard of "moral rights" for authors   n3 and publicity rights for celebrity performers.   n4

In the last few years, this generally pro-property personhood theory has been met with a scholarly reply specific to intellectual property: that owners' rights to control their intellectual property are really rights about who controls social meaning. For example, one commentator has noted that disputes over unauthorized uses of copyrighted photographs tend to reduce to one question: "At what point, courts must decide, does a change in context or use transform an image's meaning?"   n5 For this deconstructionist perspective,   n6 changes in meaning are welcome and property rights should be limited to give non-owners greater breadth to shape their own messages and, thereby, increase the personhood benefits that intellectual creations brings to those non-owners. In other words, true solicitude for personal development calls for weakening some of the barriers created by intellectual property. Along these lines it is argued that authors need greater latitude to quote existing texts, that performing artists need more liberty to interpret theatrical works, that minority groups need greater liberty to manipulate or "recode" existing cultural symbols like celebrity images, and that the Internet opens up a bold new world in which  [*925]  "author" and "work" - cornerstones of copyright theory - lose their very meaning.   n7

This demarche against intellectual property is informed by, and forms part of, a critical zeitgeist in which legal institutions which were widely taken to be neutral are scrutinized for bias against disenfranchised or less enfranchised groups. But this critique of intellectual property is more than just the application of current intellectual fashions to a set of well-known legal doctrines - it is more precisely because the critique comes at a time when the legal devices are themselves in vogue. There is no question that intellectual property is a "hot" practice area, that the United States sees the extension and stabilization of intellectual property rights as one its main goals in international commerce, and that property notions are being applied - implicitly and explicitly - to a wider variety of social issues. Property law language now appears even in First Amendment jurisprudence.   n8 When grappling with problems like welfare reform or immigration, people in the late 1990s speak less of "interest groups" and more of "stakeholders,"   n9 as though everyone who has an interest in a problem is a settler on the Western frontier.

 [*926]  Although this makes the deconstructionist critique timely, it does not make it correct or even complete. Long before Foucault, Montaigne offered the first conceptual step in this argument when he observed that "the word is half his that speaks and half his that hears it."   n10 If the word is so shared, why should the "speaker" - the original artist, composer, or author - have such powerful control over the word's fate? The deconstructionist would liberate the word from the speaker's control and give everyone more freedom to recode intellectual property.

The problem with the deconstructionist argument for "recoding freedom" is that it does not consider the recipient of a cultural image as a listener. It focuses on the recipient as a new speaker - or a secondary user - someone who will "utter" the cultural object again for her own act of communication.   n11 This argument passes over the interest of a vast number of non-owners in having cultural objects with stable meanings. Even in the age of the Internet, the interests of these passive non-owners can be in synch with those of the intellectual property owner. Deconstructionists rarely acknowledge that non-owners commonly benefit from owner control that is used to keep a cultural object "stable."   n12 But non-owner benefits are common with other forms of property. For example, non-owners of real property frequently benefit from owners' control of their own property - as when visitors promenading on public sidewalks enjoy a cityscape which is an amalgam of privately-maintained buildings.   n13

 [*927]  There may also be another situation the deconstructionists overlook: occasions when passive non-owners have even greater interests in a stable cultural object   n14 than the owner does. The owner, after all, may see either economic gain or further self-expression in a dramatic change in the work's meaning. The question then is whether these non-owners warrant any legal protection. Viewed as a question about property law, the issue is whether non-owners can have a "reliance interest" in property   n15 that limits the uses to which the owner can put the property. By analogy, some reliance interests exist in real property, as when a landowner has come to rely on support or sunlight from an adjacent parcel. But intellectual property is often speech; through that lens, listeners' controlling the content of a message seems - plainly and simply - beyond the constitutional pale.

In simplified form, then, we can imagine the following three situations about recoding the meaning of a cultural object: (1) the deconstructionist's situation in which the property owner wants a stable work and the non-owner wants to recode; (2) a situation in which both the property owner and the non-owner want a stable work; and (3) a situation in which the non-owner wants a stable work and the owner wants to "recode." At any one time, (1) and (2) could apply to the same intellectual property. Yet another situation could exist: (4) both the non-owner and the owner want to "recode," possibly in different ways. The conflicting interests of owners and non-owners in situation (4) would then tend to repeat situation (1).

The central proposition of this Article is simple: if we are genuinely concerned for the personhood interests of all non-owners, we must recognize situations (2) and (3) as well as considering situation (1), the  [*928]  "recoding freedom" for secondary users   n16 developed in much recent scholarship. Although we have no reliable empirical evidence on the varied interests of non-owners, there is good reason to think that the utility derived by passive non-owners from the stability of propertized cultural objects is greater than the utility that would accrue to non-owners who want to recode cultural objects so much that those non-owners need to be freed from existing legal constraints. When we consider situations (1), (2), and (3), maximizing personhood interests becomes a far more indeterminate foundation for how much recoding we permit.

Part I below describes some of the deconstructionist literature on this topic and considers a set of recent cases bearing on recoding freedom. Part II then presents an analysis that suggests, in two approaches, how non-owners have a great interest in cultural objects having stabilized meanings. First, we will consider how the very examples used to support a "right to recode" show that even the secondary user relies on the cultural object maintaining background stability. Second, the deconstructionist formula of owner-versus-secondary user overlooks the vastly larger part of the consumer audience: those who use a cultural object without wishing to amend its meaning.

Although Part II aims to show that non-owner interest in image stability may be at least as great as non-owner interests in recoding, Part III approaches the problem with further analysis that might support increased freedom to recode, particularly by considering cultural objects whose meanings seem stable without propertization, by pondering the cumulative effect of property rights over some cultural objects, and by noting that non-owners would gain some new utility from recoding as listeners that will compensate to some degree for the lost stability of the original cultural object. This returns us to a query about the recoding non-owners; in other words, would all secondary users benefit from greater recoding freedom? And, if not all, who would and who would not?

Finally, Part IV looks at the owner-versus-non-owner balance through a different prism: a possible reliance interest for non-owners, particularly in light of free speech concerns. If non-owners had reliance interests that could hold a cultural object static in the face of an owner intent on changing the object's meaning, this would be in keeping with the deconstructionist's goal of removing the "author" construct from its privileged position. But reliance interests would bring down the "author" at the price of further elevating the "work" - another construct some would like to deconstruct.

 [*929]  Reliance interests are theoretically intriguing, but in practice they would immediately run afoul of both First Amendment and privacy concerns; they would be a kind of non-owner prior restraint on an intellectual property owner trying to say what they wish to say with their own property.   n17 On this count, it should be noted that the deconstructionists often cast the owner in a corporate or, at minimum, unsympathetic role. This tilts the conversation away from real situations in which individuals who create intellectual works, control those works, and both identify themselves and are identified by us with those works. Although American culture commodifies intellectual works to a high degree,   n18 there remains a strong identification of art with artist that applies to books, plays, songs, the fine arts, and films. It obviously - and axiomatically - applies with personas. Pat Boone, approaching the millennium "in a metal mood,"   n19 may no longer want to be identified with his previous, wholesome constituencies - although they may cling to the older image of Mr. Boone. Copyright and the right of publicity should protect such a "freedom not to speak publicly"   n20 for causes and groups in which one does not believe. This point applies to authors who want to recode themselves and to authors who want to stop recoding by others; it is a point generally overlooked by the deconstructionists.

I. The Deconstructionist Critique of Intellectual Property Protection

 In 1987, a Seventh Circuit panel commented, "If any monopolies harmful to the public have ever been built on invalid copyrights, we have not heard of them."   n21 Of course, the Seventh Circuit was not privy to the  [*930]  deconstructionist articles of the 1990s that claim valid copyrights are harmful to the public or parts thereof. The deconstructionist or post-structuralist argument is that some forms of intellectual property we recognize as defending realms of personal expression (copyright, trademark, the right of publicity) may suppress personal expression by putting important cultural symbols off limits to non-owners.   n22 To correct this problem, the deconstructionists propose to limit intellectual property, thereby "freeing up more materials and opening up more cultural space for "talking back' at, or through, the pervasive and dense media languages which constitute much of our social environment."   n23

For example, Michael Madow and Rosemary Coombe have forcefully brought personhood arguments against the right of publicity.   n24 Madow's thesis is that the right of publicity has become a de facto control mechanism for meaning in popular culture. Madow writes:

The question "Who owns Madonna?" is not just a question about who gets to capture the immense economic values that attach to her persona. The question is also, even chiefly, about who gets to decide what "Madonna" will mean in our culture: what meaning(s) her image will be used to generate and circulate, and what meaning(s) she will have for us.   n25

 Arguably, giving this power to the celebrity causes "top-down management of popular culture and constricts the space available for alternative and oppositional cultural practice."   n26 Coombe gives a more elaborate statement of the problem: "Intellectual property laws stifle dialogic practices - preventing us from using the most powerful, prevalent, and accessible cultural forms to express identity, community and difference."   n27

 [*931]  Such deconstructionist writings tend to focus on marginalized groups - gay men, lesbians, Native Americans, adolescents, and feminists - as people who may especially want to use protected images for their own communications in ways that challenge or subvert the "preferred meaning."   n28 Two real-life examples are greeting cards depicting well-known male icons (John Wayne and Clark Gable) with gay themes. In each case, the heirs of the celebrity objected to the connection of their ancestor with homosexuality. These situations raise the specter that the intellectual property rights held by a celebrity could become "power to deny to others the use of her persona in the construction and communication of alternative or oppositional identities and social relations; power, ultimately, to limit the expressive and communicative opportunities of the rest of us."   n29

This problem, of course, is at least as intense in the realm of copyright and trademark as in the right of publicity area. Keith Aoki advocates less intellectual property protection so that "individuals and groups would be able to legally engage in "recoding' texts which had heretofore been "frozen,'"   n30 and Coombe's larger project describes "practices in which the signifying properties of authors are reappropriated by others, who simultaneously inscribe their own authorship of those works the law deems to be owned by their corporate disseminators."   n31 This analysis may even extend to expressions not generally understood as subject to property regimes, as in Madhavi Sunder's observation of an "intellectual propertization" of First Amendment jurisprudence that she critiques as built "on principles of exclusion and despotic dominion over discourse and  [*932]  symbolic images,"   n32 which "forcibly halts the evolutionary process of changing meanings."   n33

More recently, the deconstructionists' arguments have turned to the public debates over what property regime, if any, should govern the flow of information and ideas over the Internet. What has become clearer is that these commentators are concerned that intellectual property laws have become principally an instrument of large corporations. Professor Aoki writes, for example, that "the regulatory capture of United States copyright law by private copyright-based industries works at cross-purposes with the interests of the public - comprised of private individual users of copyrighted works - which copyright law is theoretically supposed to advance."   n34 Another commentator puts the issue more directly in the defense of "fan fiction" about characters from popular television shows: "When most creative output is controlled by large corporations, freedom to modify and elaborate on existing characters is necessary to preserve a participatory element in popular culture."   n35 In discussing the merger of communication companies in the 1990s (like Turner Broadcasting and Time Warner), Aoki expresses concern that these developments coupled with the effects of the Internet and digital media "create giant companies premised on copyright control of intellectual property from conception to delivery via media links to consumers, and presents us with the distinct prospect of "creation of private domain.'"   n36

These passages evince one of the underlying concerns of this school of scholarship - that corporations, more than individuals, gain from intellectual property laws.   n37 Given developments in the last decade - both domestic and international   n38 - the advantages enjoyed by large corporations from intellectual property law   n39 certainly should be scrutinized, but  [*933]  hands-on experience with the entertainment industrial complex may still suggest that intellectual property law is an important tool - one of the few viable tools - for individual and small group creators.

Despite these media giants, the "conception" phase of most intellectual productions remains very oriented toward independent individuals and small groups. Consolidation of the music industry has created six major distribution channels, but aspiring musicians still form bands, write their own material, play gigs in small venues, struggle to survive, make demo tracks, and hope to get "signed." Despite in-house writing teams for sit-coms and soap operas, thousands, perhaps tens of thousands, of people are writing movie and television scripts. The giant companies in both music and film now cultivate "indies" - record labels and films produced outside the studio system - precisely because they have realized that fresh, talented creativity thrives best in (dare we say) "entrepreneurial" milieus. Without question, the creative agendas of these individuals and small groups will be influenced by the major corporations which provide channels of distribution to audiences, but these agendas are largely formed by the time the financial backer, large or small, comes into the picture.   n40 And these are the creative works that do become part of the entertainment industrial complex; this says nothing at all about the ongoing creation of works that stay completely outside the system of large corporations and the ongoing creation of novel, sometimes maverick distribution systems that bring works to substantial numbers of people.   n41 The Internet offers a prospective world in which every creator will have an affordable channel to reach millions of people  [*934]  without need of the large distribution companies,   n42 but with need of intellectual property protection.   n43

Every individual who ever submits a treatment to a studio, a script to a production company, or a manuscript to a publisher has a fear that the company - giant or otherwise - will "steal" his or her ideas. To express the problem in more doctrinal terms, they are concerned that the company will reject their expression, but embrace the underlying, unprotected ideas. It is difficult to believe that these people - the ones who are truly at the conception of intellectual works - would benefit by weakening the limited protections they now have. The importance of intellectual property laws to individual and small group creators in the entertainment industry may be critical to curbing the rapacious practices of giant companies.   n44 

The demographics of actual and threatened recoding lawsuits also show the importance of existing intellectual property protection for individuals and small groups. For example, efforts to stop less-than-tasteful uses of the Mickey Mouse March and The Boogie-Woogie Bugle Boy were efforts to prevent recodings of these songs - one as a theme for the passage to adulthood in the movie version of The Happy Hooker,   n45 the other as an off-Broadway celebration of oral sex.   n46 In both of these cases, the  [*935]  plaintiff was an entertainment giant - as appears to be the situation with many cases involving the Internet.   n47 But in other cases, property rights are wielded by individuals or small entities. In the realm of theater, individual playwrights have used the power of copyright to inhibit recoding of their works - as when Samuel Beckett threatened productions of his minimalist Endgame, set in post-WWIII subway ruins and a bare, but oddly lighted stage,   n48 or when Beckett, Edward Albee, Tennessee Williams, and Robert Harling blocked "cross-gender casting" of their respective works.   n49 In the world of Hollywood, individuals - directors and cinematographers - have sought the creation of new rights against the wishes of the studios.   n50 In "sound-alike" cases, individuals often take on large corporations that want a famous voice to draw attention to their products - regardless of how this recodes the general public's impression of the artist.   n51 In short, individuals and small groups often use intellectual  [*936]  property laws against large corporations intent on recoding their personal images,   n52 their music,   n53 and their visual works.   n54

A splendid example of an individual using intellectual property law to fight a corporate recoding of his work is the 1997 case brought by Frederick E. Hart, creator of Ex Nihilo, a sculpture installed over the main door of the National Cathedral in Washington, D.C. Best known for his sculpture of three soldiers at the Vietnam Memorial in Washington, Mr. Hart is a religious person and intended his cathedral sculpture as sacred art. Instead, he found it used in the movie Devil's Advocate. The sculpture - or something very, very similar to it - is the backdrop for the office of the devil incarnate - living in New York, of course. The devil's sculpture "comes to life and plays a central role in a climatic scene at the end of the movie."   n55 Mr. Hart strenuously objected to the recoding of his work by  [*937]  Warner Brothers: "They took a work that was the definitive act of my artistic career and ... turned it into an image of demonization."   n56 In a lesson to large entities exploiting the art of individuals, Judge Ellis threatened to hold up video distribution of the movie - potentially costing Warner Brothers millions of dollars - if a settlement with the artist was not reached.   n57

The point is not to conduct a counting match between individual plaintiffs and corporate plaintiffs;   n58 the point is that many well-known infringement cases are, in fact, recoding situations and a significant enough number of those cases are brought or threatened by individuals for us to believe that individuals and independent small groups derive substantial benefits against anonymous corporations from the intellectual property laws. Although these situations are rarely discussed in the deconstructionist literature, they are all arguably cases in which the secondary user seeks to recode the original message. This recoding is, in Coombe's terminology, "the consumption of commodified representational forms [in a] productive activity in which people engage in meaning-making to adapt signs, texts, and images to their own agendas."   n59 Unfortunately, the "agenda" is often corporate, the "people engaged in meaning-making" often come from the marketing department, and the pre-existing "representational forms" are sometimes the life-work of individuals or small, noncommercial groups.   n60

In the early 1990s, artist Jeff Koons became a kind of General McClellan of this deconstructionist analysis, single-handedly sustaining a series of legal defeats in which courts repeatedly rejected his argument for a right to recode works by other artists. The Koons cases   n61 all revolved  [*938]  around Koons's efforts to "recontextualize" existing copyrighted works into three-dimensional sculptures.   n62 Only one of his battles was directly against a faceless corporation; his first defeat came at the hands of an individual artist who did not want his work to be recoded.   n63 The court's description of Koons's work sounds like it could have come from Coombe, Aoki, or Madow: "Koons is part of a contemporary movement which takes images from popular culture and "re-conceptualizes' them in a work of art in an effort to convey a certain message or idea to the viewer."   n64 Evidence given by Koons himself showed that the artist took existing copyrighted images - like the "Odie" dog character from Garfield - and instructed artisans to reproduce these images "as closely as possible" as elements in his sculptures.   n65 None of the copyright holders gave their permission. Borrowed or kidnapped, these original images were incorporated by Koons into sculptures in an exhibition entitled "The Banality Show."   n66

In the sculpture Wild Boy and Puppy, Koons juxtaposed a three-dimensional Odie against a stuffed doll of a wild-haired little boy and a "butterfly-bee,"   n67 a cheerful-faced insect sitting on a basket. In String of Puppies, a warm photographic image of a couple holding a litter of German shepherd puppies was transformed into a large, three-dimensional, polychromed-wood sculpture faithfully recreating the poses and figures of the photo, but all "painted in shades of blue."   n68 The artist was using protected images for his own communicative message, but admitted to the courts that he was not parodying the images.   n69 Koons was using  [*939]  copyrighted images "to symbolize the cynical and empty nature of society"   n70 and "as a satire or parody of society at large which showed that mass production of commodities and images had led to a deterioration of the quality of society."   n71 (One wonders if that included a deterioration of the quality of art.)

If there is any sense in which Koons was an ill-chosen standard bearer for the deconstructionist argument, it may have been in the courts' perception that Koons was not an "artist" in the creative sense:

Koons did not physically make any of the sculptures for this Banality Show. Instead, Koons was the "producer" of the sculptures - that is, he thought of the ideas for the sculptures and made the decision as to the materials to be used, as well as the sculpture's form, shape, size, and color.   n72

 It is not clear who suggested the word "producer" to describe Koons's role,   n73 but the court's comment about sculpting was equally problematic; sculptors - particularly those casting in metals - have always relied on assistants for the production of larger works. The court's true concern seems to have been that Koons did not sculpt - did not with his hands make models and casts of his works. Although this may or may not be a measure of creativity,   n74 we can understand how unconventional Koons appeared as an artist   n75 and how this unconventional artistic role, coupled with the high price of the pieces, made Koons a less-than-sympathetic defendant. The Second Circuit found that there was "simply nothing in the  [*940]  record" to indicate that Koons produced his work "for anything other than sale as high-priced art."   n76

There's no question that Koons's works of this period are examples of the sort of recoding the deconstructionists should seek to protect. In this sense, the Koons cases were instructive as a test situation because on the one hand, the issue of reusing protected objects was presented without any of the familiar fair use categories (like parody), and on the other hand - unlike many infringement cases - there was no defendant-damaging patina of pornography. In this stripped-down version of recoding, Koons's works were found repeatedly to infringe rights to the underlying cultural objects, some under corporate, some under individual control.

II. Non-Owners' Interests in Stable Cultural Objects

 The Koons cases can serve the deconstructionist as examples of intellectual property laws used by owners to suppress the expression of non-owners. The primary concern, however, is not the interests of owners - those interests have been widely explored by courts and commentators in terms of privacy,   n77 false light or unfair competition,   n78 personhood   n79 and free speech.   n80 As described in the articles discussed  [*941]  above, the general conflict is one between the interests of the image owner and the interests of secondary users - people who want to manipulate the existing image to produce their own meaning. On the rare occasions when "audience interests" are mentioned in intellectual property discussions, it often coincides with concern about the use of intellectual property laws to limit access to information.   n81 That issue is different from the value to audiences of the use of intellectual property laws to limit reworking of existing meanings.

The problem is that putting the focus on the need of some non-owners to recode the cultural object de-emphasizes how much all non-owners rely on that same cultural object having a stable, commonly understood set of meanings. This need for stability exists both for the non-owners who want to recode and for a vast, (literally) silent majority who derive utility from the object's stable meanings. In economic terms, the deconstructionist account looks to only one type of externality generated by the intellectual property in question, but there may also be significant positive externalities in the cultural object having a stable meaning.   n82 In a sense, the ability of copyright laws to stabilize meanings is an enhancement of the effects of written language in the development of civilization; as Edward Gibbon noted, "Without that artificial help, the human memory soon dissipates or corrupts the ideas intrusted to her charge."   n83 It is hard to question the observation that the embodiment of ideas and expressions in written form helps hold those ideas and expressions more constant across time and space. In this broad sense, copyright may augment this constancy that gives the culture cohesion at any one time and the civilization cohesion over time.

The discussion in this Part considers four general ways in which there may be social utility in the cultural object being protected by intellectual property laws from substantial recoding. The first involves circumstances in which a non-owner wants to express herself through acts which are  [*942]  arguably recodings of the cultural object. Even in these situations, the non-owner usually needs a stable, well-known meaning from which her own meaning will arise and against which it will reverberate. The discussion considers five examples, largely from the deconstructionist literature, of what appears to be the first situation described in the introduction: the owner wants a stable work and the non-owner wants to "recode." But on closer scrutiny, it seems that, although all these situations require a stable background meaning for the cultural object, not all of these situations may really merit being called "recoding."

The second way in which there is social utility from a cultural object having a stable meaning is through the information non-owners derive from the object's use. These are situations in which both the owner and the non-owner want a stable work: the second situation described in the introduction. Trademark and product endorsements (that is, the right of publicity) are the prime examples in this area. Another, more important group of second-situation instances form the third area discussed: when non-owners derive substantial noninformational utility from the stable meaning of a cultural object. Examples here come from copyright as frequently as from trademark and right of publicity. Finally, this Part considers a final argument for social utility from substantial owner control of the meaning of cultural objects: the argument is that control spread among divergent individuals enhances the diversity of meanings in a culture and provides a valuable barrier against homogenization of ideas, a race to the bottom in cultural meanings, and even government "hijacking" of cultural objects through recoding freedom.

A. Recoding Itself Requires a Stable Cultural Object

 Neither Jeff Koons's situation nor the deconstructionists' examples of the need to recode are as pure as they first seem. Many of these occasions are, in fact, situations in which the secondary user's communication to others relies on the underlying stability of the image. Consider the following situations.

1. Aryan Madonna.

"The choice of which Madonna T-shirt to buy is a choice about which meanings of Madonna to circulate."   n84

Just as a person may choose to "say something" with a Gucci purse or cowboy boots, another person may use Madonna's image to speak for him or her. But what Madonna's image says depends on  [*943]  its meaning remaining stable. Imagine a young woman in the early 1990s who buys a Madonna T-shirt at Venice Beach and wears it on a trip to Oregon. She intends to use the T-shirt's "meaning" (that is, the meaning of this particular Madonna image) to convey her rebelliousness and sensuality; in fact, among Madonna poses, new and old, with varying degrees of risqueness, she chooses one conscious of this mix.

But let us imagine that Oregon, following the deconstructionist advice, has loosened the right of publicity. As a result, in Oregon, Madonna's image has been usurped by a militant, pro-Aryan racist leader who, blinded by her once platinum-colored hair (and to the fact that she's of Italian descent), has taken Madonna as his group's poster girl. Our wayward Angelena gets some unexpected negative reactions on her trip to an Oregon college town - in fact, finds herself accosted and harassed - precisely because her self-expression was dependent on Madonna having a fairly stable meaning that no longer exists in Oregon.

2. Gay Men and Judy Garland.

Madow characterizes the gay community's use of Judy Garland as an act of "reworking or recoding Garland in a way that served their own particular subcultural needs and interests."   n85 He contrasts MGM's manufactured Judy Garland image - "the girl next door" - with the gay community's image of her.   n86

But by the time gay men in the 1950s "seized on the image of Judy Garland," her public persona was arguably no longer that All-American neighborhood sweetheart.   n87 In 1949, Garland had the oddly revealing last line in the movie In the Good Old Summertime: "Psychologically, I am very confused. Personally, I feel just fine."   n88 Sometime in the 1950s, the second part of that line unraveled. In 1954, Garland starred in the remake of A Star Is Born, a tragedy that portrayed her as an ultimately unhappy person forced into a false public image in order to succeed.   n89 More  [*944]  importantly, her real life had come to overshadow the silver-screen image: "The news Judy made in the late 50s involved lawsuits, counterlawsuits, nervous breakdowns, suicide attempts, and recurrent breakups with [her third husband]."   n90

When gay men adopted her as an icon, were they engaged in recoding? Or were they adopting her image largely for what it had already come to mean - a vulnerable, unhappy person who had been fired by her employer (for being what she really was) and who had attempted suicide because of personal problems? It seems possible that the gay community's use of Garland depended on her already-evolved image - a suffering, misunderstood person. Her image had already drifted away from the content intended by its studio creators; it had so drifted despite whatever rights Garland and MGM exercised or could have exercised.   n91

3. Koons and Garfield.

To return to one of the Koons cases, there is the question whether the image of Odie would have had the same impact when it was integrated into Wild Boy with Puppy if Odie had already been recoded at will by other artists. Part of the value of using Odie was that his audience was seeing a familiar image in an unfamiliar (unpermitted) milieu; his audience confronted an image with a familiar personality having familiar characteristics cultivated in one forum: a newspaper cartoon strip. What if Tim Slowinski, Barbara Rachko, or David Madzo   n92 had already used Odie in provocative, camp art works? Would Koons have had to search the comic pages for another image? And what to do if none of the images was virgin material for recoding in sculptures?

4. "John Wayning It" in the Army.

Madow reports that in military training, it is common to talk of "John Wayning it" - "trying foolishly to hold out against brutal torture."   n93 He calls this an "against-the-grain reading of John  [*945]  Wayne."   n94 The phrase "John Wayning it" probably has (or had) broader usage in the armed forces as an unflattering, sarcastic way to refer to impractical or dangerous behavior, that is, carrying a machine gun at mid-waist or wearing a helmet askew. A lot of the same behavior - particularly taking unnecessary risks - is denigrated in the military with other characters, in other words, being a "cowboy" or a "Rambo."

But these references to John Wayne, cowboys, and Rambo may not recode the respective images. The meaning of "John Wayning it" is to confront numerically superior enemies, torture, or general adversity as we know John Wayne would confront it. Rambo survives the hail of bullets, but he is obviously an idiot for not keeping his head down.   n95 John Wayne's and Rambo's behavior may save the day in the movies, but military officers who use these phrases pejoratively are likely to be thinking that Wayne and Rambo were not team players, took unnecessary risks, and were, as one officer said to me, "loose cannons."   n96 These uses acknowledge the stable images for what they are, then say that the speaker does not identify with the stable image and thinks poorly of those who do. This situation may only count as recoding if rejecting an image is recoding.

5. Enterprising Feminists

One of the most fascinating cases of alleged recoding is Coombe's report of "thousands of women [who] use Star Trek characters to rewrite the masculine, re-imagine the male body, and engender utopian "alternative universes.'"   n97 Coombe builds on the work of Camille Bacon-Smith   n98 to describe how Star Trek has a distinct "fanzine community [that] is almost exclusively female and predominantly heterosexual" in which  [*946]  contributors ... employ images, themes, and characters from a canonized set of mass-culture texts (the Star Trek television series episodes, films, and commercially produced novels) to explore their own subordinate status, voice frustration and anger with existing social conditions, envision and construct alternatives, share new meanings, and express utopian aspirations.   n99

In the early days of these fanzine communities, women frequently wrote "Mary Sue" stories in which a woman character is introduced into, and becomes popular with, the Enterprise crew.   n100 Coombe believes that subsequent fanzine stories "appear to be more engaged in rewriting the masculine gender" through plots in which "the female heroine ... helps her partner to accept his emotions and recognize that true love and sexual satisfaction grow out of mutual respect and trust."   n101

While these fanzine works are clearly derivative works, they may not be "recodings." At least, they do not sound like extreme recodings since they appear to accept much of the Star Trek canon - not just the characters, but the principles and ideas that govern the Federation world. After all, Spock was already a fairly "re-imagined ... male body" and mutual respect and trust are strong themes of Star Trek, present - if not dominant - even in Captain Kirk's "mass-culture text" romantic exploits.

Further afield from the original codings of Star Trek are the "Slash" stories in which "women write erotic stories and draw illustrations depicting a love relationship between Kirk and Spock"   n102 as well as similar stories coming from Star Trek's "Gaylaxian" fan group.   n103 These seem more definitely "recodings" of the original cultural objects, although even there the relationship between Kirk and Spock as two interdependent bachelors, each unable to find long-term commitment to a female, was arguably an ambiguous element in the original coding of the franchise, particularly as it moved into the 1980s and 1990s.   n104

 There are two points in discussing all of these examples. First, it is important to understand better what constitutes recoding because it is  [*947]  possible that there actually is little recoding going on. Second, whatever recoding is going on depends on the image itself retaining background stability. It cannot be that recoding is only what a person thinks to himself. For example, if a man sees John Wayne and thinks to himself, "effeminate, socialist, Boston Brahmin," surely he would not be recoding.   n105 No changes in the legal structure are needed to secure this kind of freedom. Recoding must be using the cultural object or recognizable elements of the object in a forum for third persons to achieve different effects than those generally achieved already by the object; the different results must affect the meaning of the original object in the social discourse. So understood, not all recoding runs afoul of existing law - particularly not recoding that uses only some elements of the object.

After discussing how current "superstars" rely on "evocative signifiers" drawn from recent entertainment history, Coombe stresses that "such authorial processes ought not to be frozen, limited, or circumscribed by the whims of celebrities or the commercial caprice of their assignees."   n106 But many of the examples she gives have not been circumscribed by existing laws: Madonna, Prince, and Elvis Costello have drawn from Marilyn Monroe, Jimi Hendrix, and Buddy Holly, respectively - heavily, successfully, and apparently without debilitating legal obstacles. But there is a great difference between Elvis Costello and a Buddy Holly impersonator. Few confuse Prince with Jimi Hendrix, just as few confuse Picasso's Las Meninas with the Velazquez painting that inspired it or Cezanne's stylized renditions of Sebastiano del Piombo's Christ in Limbo with the original.

The examples of Madonna, Prince, and Elvis Costello are instructive because there is no question that their use of bits and pieces of prior pop icons is acceptable both culturally and legally. A common mistake of the deconstructionist position is to hyperbolize how much "intervention" by the law "forcibly halts the evolutionary process of changing meanings."   n107 Aoki writes, "Increasing aspects of our cultural imaginary are being fenced "off-limits,' as intellectual property, marked with the equivalent of "no-trespassing' signs."   n108 James Boyle, for example, stresses that

 [*948]  

each intellectual property right, in effect, fences off some portion of the public domain, making it unavailable to future creators. If one is concerned about promoting future production of books, ideas, inventions, and works of art, then one must be just as careful in one's protection of a vigorous and diverse public domain, a "commons" of scientific, literary, and artistic raw material, as one is in one's protection of the author's rights and incentives.   n109

 This is clearly correct, but in the real world, the "evolutionary process of changing meanings"   n110 now moves at a wonderfully dizzying pace and a variety of legal doctrines are deployed to protect such "recoding." Although discussing a comic strip, Judge Newman's observation in Warner Bros. v. American Broadcasting Cos.   n111 also applies to celebrity images, fictional characters, pop songs, movies, and television shows:

Especially in an era of mass communications, it is to be expected that phrases and other fragments of expression in a highly successful [protected] work will become part of the language.... It is decidedly in the interests of creativity, not piracy, to permit authors to take well-known phrases and fragments from [protected] works and add their own contribution of commentary or humor.   n112

 To make the case that the present regime stifles expression, scholars must show that such solicitude does not adequately protect recoding. If the present levels of protection were lowered, which recodings would actually occur, and would they be valuable? Survey evidence could give meaningful answers. What does not advance our thinking is the occasional railing against the straw-man of "complete author's rights,"   n113 a strangling level of property exclusion that does not exist today.

 [*949]  Instead, substantial recoding occurs under activities protected by scenes a faire,   n114 parody,   n115 artistic freedom,   n116 general fair use,   n117 or simply the "thinness" of copyright.   n118 Trademark law has similar fair use and parody exceptions. Public figure doctrine in the law of publicity also permits a wide range of "recoding."   n119 Some of these exceptions are judicial; many are statutory.   n120 Consider the scenes a faire doctrine  [*950]  in copyright law and the limits of the right of publicity as it has developed in state law.

Although not the most rigorously formulated doctrine, the scenes a faire principle permits authors to use scenes, incidents, or elements in their story that "flow naturally from a basic plot premise"   n121 even though those elements may come close to elements in existing, copyrighted works. Scenes a faire doctrine arguably permits a production like Battlestar Galactica to use elements made familiar to the audience by Star Wars - rebel humans evading a bureaucratic empire, destroyed home worlds, aircraft carrier-like space ships that launch smaller fighters, space dog-fights, daring young pilots as heroes, and so on   n122 - because these are common elements of a certain subgenre of science fiction as surely as oysters, a full wine glass, and an upturned chalice were common elements of seventeenth century Dutch still-life paintings.   n123 In some sense, the scenes a faire doctrine is a shadow of the more fundamental proposition that there is no copyright in facts: scenes a faire are akin to abstract "facts" about particular times and places.   n124 In the case of a historical  [*951]  work, the scenes a faire are replaced by specific facts.   n125 Although developed in the literary tradition of plot - novels, scripts, plays, films, and television - the scenes a faire doctrine has been applied to musical motifs,   n126 toys,   n127 and computer software.   n128

Similarly, California's right of publicity - one of the most developed laws in this area because of the state's industries - expressly permits use of anyone's likeness or voice for "news, public affairs,...or any political campaign,"   n129 and more importantly for recoding purposes, permits a wide range of uses of likenesses in fiction.   n130 The latter exception probably includes the use in Steve Martin's 1990s play Picasso at the Lapin Agile   n131 of a time-traveling character who looks, dresses, walks, and sounds like Elvis Presley. He talks like a mid-twentieth-century American celebrity about fame, death, and seeing his name "in lights." Neither "Elvis" nor "Presley" is ever spoken, but everyone will know that this is "the King," and this knowledge is played to comic effect.   n132

 [*952]  These are just two of the robust doctrinal areas that protect recoding activities; the present legal regime stabilizes meanings to some degree but does not fence off as much as some think.

B. Stable Images as Sources of Consumer Information

 The owner-versus-secondary user equation overlooks the interest of true listeners - purely passive non-owners. These listeners may have an interest in the stability of meaning in a wide range of cultural objects - from trademarks used for medical products to copyrighted characters in children's fiction   n133 to cultural icons, like Jerry Garcia or William Faulkner, who become the centers of significant, self-identified followings. Often the passive owner's interest stems from information conveyed: the most obvious example is trademarks that provide the consumer with shorthand information about the quality of a product. But passive owners also derive noninformational utility from the intellectual property of others - particularly images.

Madow believes that he deflates any passive non-owner interest in celebrities' right of publicity by showing how the "focus of the right of publicity is not the interest of the consuming public in freedom from deception."   n134 But even if he were correct that the right of publicity does not protect the informational interests of consumers - a point still empirically unproved - his argument says nothing about the broader relationship between the right of publicity and the public's noninformational interest in stable cultural images.

As to the relationship between consumer beliefs (conveyed information) and celebrity endorsement (image control), Madow concludes that consumers do not believe celebrities investigate or even use the products they endorse.   n135 In other words, a celebrity endorsement may get a consumer's attention but it does not convey information concerning the product. But there are some contra-indications. For example, sport celebrities are seen using many of the products they endorse, reinforcing the image that celebrities do use the chattels they advertise (and that the chattels are good enough for such use). Absent reliable empirical evidence - which could be obtained with simple polling techniques - we do not know what beliefs consumers glean from a celebrity endorsement. Consumer beliefs may vary greatly with the consumer's age, education, and exposure to advertisements as well as the nature of the endorsement.  [*953]  There is a potentially great difference between a celebrity lending her voice to a "voiceover" for a television commercial and the same celebrity giving a strong, express endorsement, such as, "Hello, I'm X, and I personally recommend that you use DrugY when you have a cold."

Madow believes not only that consumers think that celebrities do not use products that they endorse, he also believes that consumers are justified because "celebrities have not shown either the inclination or the ability to "channel' consumer behavior in socially desirable ways,"   n136 a conclusion he supports with examples of well-known celebrity endorsements of dangerous products and of "products whose effectiveness or soundness they have neither investigated nor verified."   n137 But because statistical evidence is unavailable, we are left to pass the time jousting with anecdotes. For every celebrity who endorses products they do not use, there is a celebrity who refuses to do commercials   n138 or who insists on personally testing or using the product they proffer to audiences. For years, Casey Kasem, the late-twentieth-century music countdown king, was the spokesperson for Dairy Queen, but decided not to renew that contract when he became a vegetarian.   n139 Similarly, Bruce Springsteen turned down a multimillion dollar offer to use Born in the USA in a car ad.   n140

Beyond Madow's descriptive claims that consumers do not link celebrity images to any information and that consumer behavior is justified because celebrities do not sufficiently regulate their images, he reasons that even if present-day consumers gained product information from celebrity endorsements, this linkage is itself a product of the background legal system:

Presumably, consumers who purchased Ben Franklin clocks and snuff boxes in the 1770s, for example, did not believe that Franklin had licensed or otherwise authorized their production. Consumers in the 1880s presumably realized that Oscar Wilde had not approved the use of his photograph on trade cards for Marie Fontaine's Moth and Freckle Cure. In short, the reaction of today's consumer to  [*954]  celebrity advertising and merchandise is neither "natural" nor inevitable.   n141

 Madow may be correct, but the opposite could be assumed just as comfortably, that is, that some of the paraphernalia sold in late eighteenth century Paris with Benjamin Franklin's image was marketed as being "American" in style, with the implication that it was a style that Franklin used, knew of, and thought well of.

Assuming Madow is correct - that any current linkage between endorsement and information transfer is the result of the legal background - that does not lessen the initial loss in utility that consumers could suffer from denying celebrities their right of publicity. Is it likely that during the considerable amount of time in which consumers would still link images with endorsement (information), advertisers - mainly large corporations - would be milking celebrity images for all that they were worth?   n142 Should Nike pay athletic star Michael Jordan even less than it pays Indonesian workers?

The case Russell v. Marboro Books   n143 offers insight into who would profit if celebrities and models could not control their own images. In Russell, the respected - and apparently very respectable - model Mary Jane Russell had done educational book ads that showed a man and woman, in a pair of twin beds, with the caption "For People Who Take Their Reading Seriously."   n144 The book company later sold the negatives to a bed sheet company that, without Russell's consent, doctored the photo so that she was portrayed with a much older gentleman, what the court described as "a bedsheet advertisement portraying a willing call girl waiting to be used by a stranger whetting his sexual appetite."   n145 Russell ultimately prevailed against the company.   n146 In a legal system that allows companies to use a Mary Jane Russell image freely, surely it is not the public that would directly economically profit from loosening the celebrity's right of publicity.

 [*955]  

C. Non-Owners' Interests in Stable Cultural Objects for Noninformational Utility

 The previous discussion is separate from the larger issue of noninformational utility derived by passive listeners. The larger issue is to consider the listener's interests as more than information-gathering consumers. Consumers of an image - the "audience" for that image - derive utility from processing that image. If they do not derive utility, they do not consume. They turn off the John Wayne movie or ignore the Marilyn Monroe poster. Call it beauty, comeliness, sex appeal, humor, wit, entertainment value, amusement - it is utility itself for the audience.

In addition to simply enjoying the cultural object, many in the audience may derive noninformational utility from it by identifying with it, by communicating with it, or by using it as a cultural reference. They may use the image as "a projection screen" on which they bring their own "feelings, thoughts, and experiences to focus."   n147 In the early 1970s that sunny poster of Farah Fawcett-Majors initially became popular because she was beautiful, but by the time one found it in workshops, locker rooms, and men's dorm rooms all over the country, it had become more: a symbol for men, what in scholarly writing might have been called something like "an implicit group assertion and focus point of their active heterosexuality achieved by objectifying one female form." Such members of the audience may manipulate the image internally, endowing it with different shades of personal meaning - a polite way to say fantasies - but they do not recode it publicly.

Before Farah Fawcett and Madonna were out of baby clothes, Nelson Algren commented on the increasing power of labels in American society: "Now we have among us ... the man so disconnected from reality that he pays fifty dollars for a key with a bunny engraved on it in order to obtain recognition of his personality as being, officially, that of a Playboy."   n148  [*956]  Deyan Sudjic has offered a more complete view of why people are drawn to cultural images attached to - or in the form of - consumer goods:

Part of the explanation seems to lie in the changing relationship between consumers and mass-produced goods. Of course, we are all very well aware that shops are full of inanimate, machine-made objects, but emotionally we want them to be more. And we want to use our possessions to express our sense of individuality and identity. At the same time there is a yearning to belong, to be able to define yourself as one of a group of a particular kind of people. And it is the definition of these groups that possessions which can express a personality have a role to play. The secret for a manufacturer is to choose the appropriate personality for the product he is offering, one which expresses the right message to his target audience, one that matches their aspirations.   n149

 People achieve recognition of their individual personalities wearing a designer label, ordering a particular dish, driving a well-known automobile or, as Judith Martin has observed, reading a particular book.   n150 This recognition is sought through a relatively passive use of the cultural object that involves no (or virtually no) recoding.

It is precisely because so many people derive these types of utility from cultural objects without pondering, rethinking, or recoding them that  [*957]  each new generation of parents rings alarm bells about each new generation of rock stars; it is for just this reason that social conservatives attack television programs like Ellen   n151 and social liberals criticize politically ill-considered names like the Washington "Redskins."   n152

Focusing on a few people who consciously want to redefine cultural objects overlooks this vast majority - people who want the images to redefine them. The average American may not want responsibility for shaping the message she receives. She may not want to code the football game by constantly choosing the camera angle and she may not want to recode her movies by changing the endings.   n153

Laura Miller has pointed out how interactive, hypertext novels - "an almost embarrassingly literal embodiment" of anti-authorial, deconstructionist literary theories - have yet to catch on.   n154 These works that "liberate" the reader from the "oppression" of linear narration have yet to become the sort of thing friends recommend to one another over dinner conversation.   n155 Miller thinks the reason is clear: people read novels because they want to be told a story.   n156 And even the strong "linear narration" implicit in a "story" is not a necessary condition for most non-owners to happily cede control to an author; if it were, how would we explain the appeal of music videos or, indeed, of most pop songs? Some pop songs and videos tell linear stories,   n157 but most are more "cyclical" in nature. For all these cultural objects, most Americans do not seek to recode; they just switch products or pop icons when they will get more utility from consuming and expressing themselves from other sources. In that spirit, it is not clear why we should focus on the expressive needs of  [*958]  secondary users without worrying about the personality needs of passive non-owners who rely on a stable image for self-def inition or expression. What justifies concern for the gay artist who wants to print postcards of John Wayne wearing pink lipstick but no concern for the young, heterosexual army recruit who wants to identify with a stable image of John Wayne?

The focus on second-generation users may say more about those of us who write law review articles than it says about the balance of interests in the real world. Is it any wonder that skilled, creative people who are successful, but not on the numbing scale of James Dean or Samuel Beckett, would write about the need to give more freedom to other skilled, creative people who themselves have not yet enjoyed the numbing success of a James Dean or Samuel Beckett?   n158 In beginning her own critique of the right of publicity's effect on recoding, Coombe says that "the celebrity form attracts the authorial energies of those for whom identity is a salient issue and community an ongoing dilemma."   n159 Yes, but identity is a "salient issue" for suburban heterosexual teenagers in Ohio as well as gay men in Greenwich Village, and "community" is a "dilemma" for middle class Angelenos as surely as it is for feminists on the Internet.

There is a helpful, albeit imperfect, analogy between this recoding issue in intellectual property and certain disputes about real property. The claims of secondary users against image owners of intellectual property may bear some resemblance to the interests of would-be suburbanites against an old estate owner. The would-be suburbanites may think it will increase everyone's utility for the estate owner to subdivide his grounds into a neighborhood of tract houses and backyards. They may be right, but they may also be wrong. Not everyone would get to move into the development; people who did not might be better off with the pastoral, undeveloped estate nestled in the existing neighborhood. Both the property owner and a large chunk of the non-owning community may have convergent interests in maintaining the status quo.   n160

 [*959]  Another way to think of this is that while a secondary user may gain utility from recoding an existing cultural object, other non-owners - those who have invested in the object's original meaning - may suffer disutility as a consequence of the recoding.   n161 A preceding discussion considered all the ways the right of publicity still permits the manipulation of public personas,   n162 but it is worth saying that not everyone is happy with such manipulation. Not only are descendants of a famous person frequently unhappy with these recodings, but pure non-owners - consumers - may also suffer a loss in utility from the displacement of the meaning. In lamenting "nonfiction novels" and "factions," Max Frankel writes: "As for television, it routinely appropriates the personas of celebrities and crudely distorts their words, thoughts and features. Just the other night, I watched impostors trying to steal my treasured images of John and Robert Kennedy and Frank Sinatra, Sammy Davis Jr. and the rest of the Rat Pack."   n163 This disutility can occur with many intellectual properties. This is not an argument that recoding should be further restricted - only that advocates of more recoding freedom need to acknowledge all of the interests at stake.

For example, was there an increase in social utility when George Gershwin's Rhapsody in Blue was taken as the theme music of United Airlines in the early 1990s?   n164 There were gains in utility: a beautiful tune more often on the airwaves and perhaps some special pride instilled in United's management, employees, and frequent flyers. But was there a decrease in overall utility as a classic, soaring melody that symbolized America's coming of age was recoded to mean a 777 banking toward O'Hare? Does everyone gain or lose when a Cole Porter classic is recoded by a toilet bowl cleaner to be I've Got You Under My Rim?   n165

Non-owners may have an interest not only in the object's meaning but in the level of its presence in the cultural landscape. Part of the purpose of a celebrity endorsement is to draw attention to (and, eventually, immediate recognition for) a product;   n166 this is what happens when a  [*960]  supermodel appears in print advertisements for a watch or a Shakespearean actor lends his voice to hawk automobiles. But if a cultural image may be used freely by non-owners, it may be exploited excessively, become exhausted as it loses its ability to attract attention, and disappear from the cultural discourse. This already happens with many propertized objects. For example, Rhapsody in Blue may be heard more in the years it serves as the theme for United Airlines, but eventually United Airlines will change marketing strategies - partly because the theme will no longer command attention - and the music may then be heard much less: United will not play the music and others then will play it much less because of the commercial patina it would carry. United Airlines will have benefited greatly from the recoding experience, but over the long haul, will most non-owners?

One cannot empirically demonstrate that the bulk of non-owners derive more utility from a cultural object having a stable, widely shared content than a smaller, more activist group would derive from greater freedom to recode. We also cannot estimate a priori how much utility non-owners would gain from new recodings. In some cases, the value of the new recodings may far exceed the disutility from confusion and dissipation of the original meaning. These uncertainties do not detract from the basic points in this discussion: (1) the commentators generally do not consider the interests of passive non-owners in objects having stable meanings, an odd oversight when one considers how much twentieth-century music has been devoted to discussing social needs for stable meanings;   n167 (2) there is reason to think that these interests are substantial; and (3) consideration of non-owner utility as listeners undoes the calculus on which the deconstructionist argument is built.   n168

 [*961]  One reply is to recognize these interests but deny that laws are needed to protect them. That people need some stability in the meaning of cultural objects does not mean that laws are needed to ensure that stability. Many cultural objects retain stable meanings even when they are unprotected. Examples might be the Statue of Liberty, the Mona Lisa, Mount Rushmore, and the Eiffel Tower. The Statue of Liberty has been recoded into hundreds of provocative images: from the ruined statue at the end of Planet of the Apes signaling that mankind destroyed itself to television or print commercials in which Lady Liberty shows interest in cellphones, automobiles, or pizza. Yet the Statue of Liberty retains a core set of meanings as a symbol of democracy, the promise of America, and the city of New York. Despite some vulgar recodings, the Eiffel Tower remains an elegant symbol of Europe, France, Paris, and romance.

Historical figures like Abraham Lincoln, George Washington, and Ben Franklin are used to hawk mundane commercial goods without apparent disturbance of their core meanings. Similarly, copyrights expire: what happens to the meaning of characters that are no longer protected - or never were protected? Cleopatra, Dracula, Frankenstein, Hamlet, Dr. Pangloss, Robin Hood, Romeo and Juliet, Sampson, Santa Claus, Scrooge, Uncle Sam, and Merlin the Magician are all characters that seem to have stable, commonly known meanings.

Finally, the deconstructionist may guess that the total effect of recoded uses will not seriously disrupt the existing meaning of the cultural object. If Jeff Koons were permitted to use the Odie character in a handful of sculptures, would this really pose any threat to the meaning of Odie as it is promulgated and reinforced by millions of newspaper readers each  [*962]  day?   n169 Cultural objects that get recoded are likely to be those that are widely disseminated; therefore, the recodings themselves will rarely approach the circulation of the original. Gaslight still plays in arts theater houses and yuppie VCRs; how many people watch Jack Benny reruns?   n170

Yet these things are not always true. Some recodings approach or overpower the originals, whether or not the original was propertized. Which had the greater audience over time - New York City's I Love New York song or Saturday Night Live's I Love Sodom parody - considering the latter still sells on video? Many unprotected characters - factual and fictional - have experienced significant "drift" in their meaning, although sometimes it is difficult to determine whether the core meaning has changed or a derivative character has appeared. Bram Stoker's Dracula usurped the Transylvania throne from the historical figure; Bela Lugosi's rendition then came to dominate other versions of the Bram Stoker character, and hence, popular American impressions of Dracula.   n171 Yet there have still been shifts in Dracula's meaning since the 1931 movie.   n172 Today the best known forms of many nominally unprotected characters are themselves protected - the Disney studio vaults providing dozens of examples. Similarly, the "franchise" of important cultural objects promotes the development of derivative works and arguably recodes the meaning of that particular oeuvre, as in Kenneth Anderson's characterization of Star Trek: "Spanning thirty years, with several incarnations decades apart, and including dozens of different writers, directors, producers and novelists, Star Trek remains open-ended to the point that hardly anything constrains interpretation in even the most ordinary, untheoretical sense."   n173

 [*963]  Perhaps we can draw a general spectrum on how much a recoding of a cultural object "replaces" the object in the cultural discourse.   n174 At one extreme, what remains in our social consciousness of Cinderella or Snow White outside Disney's versions?   n175 At the other extreme, Robin Hood, Camelot, and Huckleberry Finn have been the raw material for many different recodings, none overwhelming the original story in the social discourse. In between the two extremes, are Disney's Jungle Book and Peter Pan dominant, but perhaps not overpowering, recodings of the original works by Rudyard Kipling and J.M. Barrie?   n176 Are the 1930s horror classics the dominant codings of Frankenstein, the Werewolf, and Dracula, but still leaving enough of the original cultural objects to permit recodings such as Mary Shelley's Frankenstein,   n177 An American Werewolf in London,   n178 or Coppola's Bram Stoker's Dracula   n179 ? Finally, the dominance of a recoding may depend on the generation in which one lives: at this end of the century, Baby Boomers and Generation X may have a general public-domain meaning for the Greek hero Hercules while children under fifteen may have a meaning dominated by the recently released theatrically-animated Hercules.   n180

 [*964]  

D. General Interests in the Diversity of Ideas

 If the considerations just discussed or the vexing questions of who derive what utility did not muddy the waters enough, there is a simple argument that even if some unprotected cultural objects have stable meanings now, any new cultural object needs legal protection while its meaning becomes diffused in the culture. I have made this argument elsewhere   n181 in discussing how the limited duration of intellectual property protection permits owners to both promote and protect a cultural object for a time, but then releases the cultural object to the vagaries of the open culture. This respects the "marketplace of ideas," but recognizes that there are market imperfections. For a new cultural object's original meaning to be tested properly it must cross some threshold of diffusion. Society often takes some time to recognize a good idea - or passing fashion might hijack a good idea for some less desirable purpose. These problems are ameliorated by giving one person, for a time, rights to establish and promote one particular meaning for a cultural object.   n182

For deconstructionists, advocacy of greater recoding freedom is premised on the proposition that greater recoding will necessarily enrich the marketplace of ideas. But the wealth of this marketplace is measured in terms of both the quantity and the quality of ideas; we want a system that delivers a wide range of ideas to citizens including ample radical expressions at all extremes. True, many of the recoding disputes arise when a secondary user wants to radicalize an existing work - as in cross-gender casting of Steel Magnolias or Waiting for Godot.   n183 But protecting works from too much recoding also means protecting radical works from recoding that would tend to muffle extreme messages. This is the lesson of Gilliam v. American Broadcasting Cos.,   n184 in which the Monty Python troupe succeeded in stopping the ABC television network from bowdlerizing its comedy sketches.   n185 This point is easily lost sight of, as in one early comment which stated that:

A free society has an interest in promoting (or at least protecting) such radical, emotive speech, since the voicing of radical concepts leads to the adoption of moderate, benef icial reforms. Protection of radical ideas is, therefore, essential to societal progress.

Restrictive qualities of copyright are legitimately used to prohibit piracy ... but restriction is inappropriate when an infringer  [*965]  incorporates the visual image into a new artistic work that adds to society's cultural legacy.   n186

 This passage assumes that the "restrictive qualities of copyright" diminish the storehouse, but the wealth of the "cultural legacy" may hinge on "protection of radical ideas" from too much recoding. That protection can be achieved with copyright. In the throes of the French Revolution, the revolutionary government in Paris did away with copyright - in the name of unfettered free speech. The result was a massive "race to the bottom" in which easy to produce (often scandalous) pamphlets flourished while serious journals and the great books of the Enlightenment - including editions of Voltaire's works - fell out of print.   n187 Charles Mann has drawn a parallel between that chaotic time and the need for viable copyright in the digital era. Mann notes that "the problem in post-privileged France was not the shallowness of what was produced (not that it was cause for joy either) but its homogeneity."   n188 He recognizes that the control granted by copyright can foster unique content through those content providers who adopt a strategy of

trying to produce works with some special quality, and thereby attract a small, loyal audience. High brow artists adopt this method, and so does almost everyone who isn't purveying animal-attack videos.... This strategy produces most of the [cultural] diversity. From the standpoint of society, a major goal of copyright is to smooth diversity's path, by giving creators special rights to exploit their work. If copyright becomes meaningless, [it will be] almost impossible to create works for small, specialized audiences, and an awful [lot of] shrieking homogeneity will beset the culture.   n189

 Admittedly, advocates of recoding freedom are not proponents of the destruction of copyright in the 1789 Paris sense, but they still need to describe a regime of loosening intellectual property laws that would not tend to be used by those out to use recodings to profit financially - rather than to express themselves personally. Even if one believes that today's pop culture produces the wrong "mix" of cultural objects,   n190 this does  [*966]  not mean that it would be desirable to enhance recoding by corporate entities or invite recoding by the government. This final point may sound farfetched but not only are large corporate entities - likely beneficiaries of increased recoding freedom - not known for promulgating radical ideas, but lower intellectual property protection could also raise the issue of possible government efforts to recode private expression.

Fortunately, we do not live in a society where we can point to many examples of the government taking private people's expressions and trying to recode those expressions, but a glint of what would be at stake is visible in cases that consider whether the government has "taken" a copyrighted work.   n191 It is not difficult to imagine circumstances in which national leaders might want to dull certain cultural objects by recoding (Doonesbury) or a government might want to recode popular images for its own purposes, whether they be Norman Rockwell paintings or Madonna's image.   n192

III. The Problem of "Enough and As Good"

 While the discussion above emphasizes how the balance of interests might tip against recoding freedom, we should consider whether the cumulative effect of property rights over cultural objects inhibits expression in a way that is not detected from a compendium of individual examples. In the late 1980s Daniel Boorstin made an observation in keeping with the deconstructionists' concerns: in old-world societies it was in "high" culture - churches, universities, and the guilds - where control was  [*967]  centralized, and "low" or popular culture was diffuse and uncontrolled.   n193 "In our society, however," Boorstin wrote,

we seem to have turned all of this around. Our high culture is one of the least centralized areas of our culture. And our universities express the atomistic, diffused, chaotic, and individualistic aspect of our life.... We are perhaps the first people in history to have a centrally organized mass-produced folk culture.   n194

 For reasons described above, this "centrally organized ... folk culture" is not the same thing as saying that the centralized mechanisms suppress individual expression. Moreover, no one knows to what degree this centralization of popular culture is the result of intellectual property laws - versus, say, the result of technology or the concentration of capital (itself a result of other property laws). In the second half of the twentieth century, the Soviet Union and China also centrally organized folk culture and did so without a full range of intellectual property laws. The cumulative effect of intellectual property rights on popular discourse can not be gauged because there is no "control" - a society with a similar level of economic development, similar civil liberties, but no intellectual property rights over cultural objects.

Still, theorists walk freely where empirical researchers know they will never tread; the questions raised by writers like Coombe, Madow, and Aoki return us to John Locke's theory of private property. In Locke's political philosophy, the acquisition of private property can be justified under certain conditions, one being that after particular property rights are granted to one person, there will still be "enough and as good" to be propertized by others.   n195 Locke sets out this condition in describing how people convert parts of the commons in a presociety setting into private property; he proposes that in this primitive state there are enough unclaimed goods so that everyone can appropriate the objects of his or her labors without infringing on the opportunity for others to appropriate similar goods.   n196

The enough and as good condition harmonizes some potentially conflicting propositions in Locke's philosophy. First, each person both  [*968]  "plots a course for his own preservation" and "is under a natural obligation to ensure that this conduces to the preservation of all."   n197 The condition ensures that actions taken for self-preservation, in other words, seizing natural resources, do not disturb the prospects of others for self-preservation. Locke also posits that things in nature belong to all in common, but if the common is owned by everyone, then universal consent would be needed to justify an act of privatization; Locke overcomes this issue by understanding the community right in the commons as a right of opportunity, so that consent is not needed to take property from the commons as long as enough opportunities remain for others.   n198 Much has been written about the application of this "proviso" to modern society.   n199 Cast in Locke's light, the deconstructionist argument could say that once all the controls over images now inherent in copyright, trademark, and the right of publicity are recognized, there will not be enough and as good cultural "material" to be used by others (propertized or not) for their own self-expression.

Unfortunately, this gestalt argument makes the enough and as good condition impossible to test. We can hint at the potential problem, but remain mired in individual examples. Consider the problem of Elvis Presley. Professor Coombe criticizes intellectual property rights for stifling community expression, citing the case of the Elvis Presley estate preventing the City of Memphis from issuing pewter replicas of "the King" in order to fund a monument to him. She reasons that the existing right of publicity for this one celebrity obstructs "the preservation of our collective cultural heritage and ... our future cultural development."   n200  [*969]  Coombe argues that this is an example of the present right of publicity going beyond any Lockean justification because Locke's labor theory permits property rights "only insofar as the exercise of this right does not harm the rights of others."   n201

This use of Locke's condition might disturb the Locke purist,   n202 but Coombe is certainly correct that the enough and as good condition has a powerful intuitive appeal as a principle of just distribution that one can apply to opportunities for economic well-being, personal growth, and self-actualization. The problem is - with due respect to rock and roll's early innovators - that it is difficult to believe that there is anything that the Elvis Presley estate can do to prevent the individuals who live in Memphis, individually or collectively, from having enough and as good for their personal spiritual, psychological, and intellectual growth. In the pre-property state, Cain might propertize a particular meadow or a particular point on the coast; as long as there were other good meadows, beaches, and streams to be propertized, even if Abel wanted that piece of the shore, Abel would not have a Lockean claim that there was no longer enough and as good.

Of course it can be argued that Elvis is special - that the Memphis community cannot substitute other local history for the King. Perhaps that claim is more persuasive than if, say, Cleveland wanted to build an Elvis Presley memorial. But it is hard to believe that the people of Memphis could not equal or exceed their self-actualization through some other civic efforts - memorials to Martin Luther King, Jr., the greats of the blues tradition, or non-Memphis historical figures that could expand the horizons of the local citizenry. A claim that there is not enough and as good seems less persuasive than a parallel claim about real estate: imagine that the citizenry of Memphis needed a particular city block to build a park for their new memorial and no other city block would be so conducive to the city's new urban plan as yours. Should you be required to donate your house to be bulldozed down to make way for a bronze life-size King?   n203

 [*970]  In the 1990s, the city of Cleveland did build an I.M. Pei-designed Rock and Roll Hall of Fame. This brings us closer to the gestalt problem: what if the intellectual property rights of rock and roll musicians had collectively frustrated this enterprise? Since there were not Clevelanders spontaneously clamoring in the streets for a rock and roll museum, it is still difficult to say that this would have frustrated their community expression. If the city leaders wanted a civic anchor to help revitalize part of the city, perhaps they could have built a museum of science or an air and space museum. (Would inability to get sufficiently high-quality historic airplanes - physical property - have produced an enough and as good condition?) If a variety of equally viable options were available to the city leadership, then if some of those options were foreclosed because of property rights, this should not create an enough and as good problem.   n204

In the case of individual images and whether there is enough and as good for private individuals, some of us will disagree about how vital certain images are to self-realization. Some may think that the images of Madonna, Elvis, James Dean, and John Wayne are vital instruments of self-expression and self-realization for many people. But the argument on the other side - that none of these images is so vital - is strong, either on the grounds that no single cultural object is so vital or that, if there can be such vital objects, none of these images rises to that level. These images may be vital for some very limited purposes - like reporting news events, but rights of publicity and other intellectual property rights are already tailored to permit such uses.   n205

 [*971]  If there are vital or "key" cultural objects that can trigger the Lockean proviso, they are objects with more historical and cultural importance than James Dean. The following are four cases: two about recoding propertized words and two that can be interpreted as the recoding of nonpropertized cultural objects. The cases in the first pair concern the word "Olympic" and the phrase "Pink Panther," respectively. In each case, the words' owners - for some purposes - sought to stop other groups from using the words for laudable, nonprofit activities. In the second pair of cases, the issue was whether significant cultural objects - in one case a parade, in the other case the U.S. flag - could be freely recoded. Of these four cases, I suggest only one, International Olympic Committee v. San Francisco Arts & Athletics,   n206 reached the wrong result.

In Olympic Committee, the Court upheld the right of the United States Olympic Committee to prevent use of the word "Olympic" in conjunction with gay and lesbian athletic games;   n207 in the Pink Panther dispute, the copyright holder for the Pink Panther movies   n208 prevented the "Pink Panther Patrol" from being used as the name of a civic group in Manhattan formed to combat gay bashing.   n209 In both cases, property rights prevented recoding by a minority group; if the wrong result was reached in either case, I suggest it was in the Olympic opinion.   n210

In the Olympic case, liability for the use of the word "Olympics" rested on the 1978 Amateur Sports Act,   n211 which granted the United States Olympic Committee the exclusive right to use the word "Olympic."   n212 In other words, Congress propertized a word that already had a well-established, broad usage, so much so that the legislation had to "grandfather" scores of usages. The Supreme Court affirmed the Olympic Committee's control of the word, but as Justice Brennan noted in his  [*972]  dissent, the word "Olympic" was used by over two hundred organizations in the Manhattan and Los Angeles phone books alone.   n213 It is a name used by an exclusive club,   n214 the national airline of Greece (which flies into New York and Boston), and a major thoroughfare in Los Angeles.

Not only are the word "Olympic" and its variants widely used, but the word is particularly used for important competitive games, including "Special Olympics" all over the United States for handicapped persons,   n215 international "Olympiads" sponsored by UNESCO in mathematics and the sciences,   n216 and just about any competitive forum that wants an august sounding name.   n217 This usage suggests that there are no easy replacements for the idea of an "Olympics" any more than for the idea of the "Forum" or the "Academy." In the ancient world, all three of these words defined spatially and temporally specific points; now, all three of these words are generalized but with a glow from our Renaissance-born admiration of the ancient world that seems fairly consistent through generations of English speakers. To use the word "games" to replace "Olympics" is like using the word "meeting place" to replace "Forum" or "school" to replace "Academy."   n218 Ironically, in describing the "World Scholar Athlete Games" held at the University of Rhode Island - an event which may have intentionally avoided or been refused use of the word  [*973]  "Olympics" - an Associated Press writer was reduced to describing it as "a kind of Olympics of the mind and body."   n219

Propertizing the word "Olympic" also generated a separate enough and as good problem for those who live in areas with long-standing geographic names using the word, particularly in western Washington state. Recognizing this problem, Congress recently amended the grant of "Olympic" to the United States Olympic Committee to create "a clear safe harbor for businesses using the word "Olympic' when they operate and conduct most of their sales and marketing west of the Cascades" in Washington State.   n220

In comparison, the Pink Panther dispute   n221 involved a phrase that was not widely used before it became the subject of property rights; it has no historical or cultural reference outside the chain of title leading from its creators to its present owners. The Pink Panther is a memorable cartoon character and a memorable image, but one does not frequently hear references like "He's the Pink Panther of banking," "She's the Pink Panther of the historic preservation movement," or "it's a Pink Panther lifestyle." While "Pink Panther Patrol" would have been a clever choice for the group's name, a number of equally effective alternatives probably exists.   n222 The "Guardian Angels," for example, succeeded in quickly creating a positive image for a similar civilian patrol - without needing to recode someone else's cultural reference.

Recoding a well-known cultural reference is the core of two of the Supreme Court's recent free speech cases: Hurley v. Irish-American Gay, Lesbian and Bisexual Group of Boston   n223 and Texas v. Johnson.   n224 In Hurley, the Supreme Court concluded that sponsors of Boston's annual St. Patrick's Day parade could bar a gay rights group from participating in the  [*974]  parade with their own banner.   n225 In Texas v. Johnson, the Court concluded that the State of Texas could not prosecute Johnson for burning the American flag.   n226

A good argument can be made that there is an important distinction between the two cases in terms of the enough and as good condition: there have proved to be viable substitutes for the St. Patrick's Day parade, while it is difficult to imagine an adequate substitute for the American flag in terms of a political reference. While the Olympic case may have been wrongly decided, the Hurley and Johnson results track the enough and as good distinction well. In Hurley, the state trial court found that it was "impossible to discern any specific expressive purpose" to the Boston St. Patrick's Day Parade and concluded that it was not protectable expression.   n227 Applying anti-discrimination statutes for public facilities, the court ruled that the parade's sponsors, the South Boston War Veterans' Council, could not keep the banner of the Boston gay, lesbian, and bisexual organization (known by the acronym "GLIB") off the parade route.   n228

The Supreme Court reversed. Noting that "parades are public dramas of social relations," the Court concluded that all parades "are thus a form of expression, not just motion"; therefore, the St. Patrick's Day parade was speech over which the Veterans' Council should have control.   n229 Once the Court found that the parade was capable of being content-laden speech, the error of the state court decision was evident:

the state court's application of the statute produced an order essentially requiring petitioners to alter the expressive content of their parade.... Once the expressive character of both the parade and the marching GLIB contingent is understood, it becomes apparent that the state court's application of the statute had the effect of declaring the sponsors' speech to be a public accommodation.   n230

 Thus, as formulated by the Court, the implicit question was whether the parade was "speech" or a public space for speech - whether it was the nonpublic content or the public receptacle in which the content occurs. Once the parade was found to be speech, application of the state statute "violated the fundamental rule of protection under the First Amendment that a speaker has autonomy to choose the content of his own message."   n231

 [*975]  Madhavi Sunder insightfully analyzes Hurley as an example of the "intellectual propertization" of First Amendment discourse.   n232 Sunder clearly believes that GLIB should have been permitted to march in the parade and supports this conclusion with an argument that First Amendment jurisprudence should be moved away from property concepts which use "speaker autonomy as a shield around a speaker's message [to] create an intellectual property right in contested ideas."   n233 Sunder believes that this is a "property-like approach that preserves what may be characterized as dying ideas or communities at the expense of internal cultural critique and growth."   n234 On this count Sunder seems to believe that the traditional "family values" of the Boston Irish-American community, if not the community itself, are dying institutions that should be challenged - through the St. Patrick's Day Parade - by newer notions. Sunder does not believe that the court erred by finding that the parade was not public space: Sunder agrees that the parade has content, but contends that GLIB should have been able to insert its message into "the discursive space occupied by the idea of the parade."   n235

Sunder's view is a variant on the recoding argument, and understanding the full scope of the argument in the Hurley context highlights how wide the recoding argument could cut. Recoding should not be only selectively available; what is good for the goose is good for the gander. Should free speech allow the Christian Coalition and the Promise Keepers to force their way into every Gay Pride parade across the country? Should controversial issue statements - pro-choice, anti-immigrant, pro-logging, etc. - have the right to place themselves in the Rose Bowl Parade or the Macy's Parade? Should organizers of jazz, rock, or film festivals have to permit the Ku Klux Klan to participate in their events?   n236 Sunder hints at recognizing the problem by remarking that: "it is unfair for a feminist to infiltrate the Federalist Society even under the dialogic approach, since a certain amount of discrete space is necessary to properly shape one's ideas for presentation in opposition to other ideas."   n237 The approach that this suggests is unworkable: that one could have autonomy in forming the intent for one's speech, although one is no longer free from interference in actually speaking. Of course, we should ask, why would anyone need  [*976]  "space" to "properly shape one's ideas for presentation" since the moment one begins to "present" those ideas, the expression of those ideas can be occupied, co-opted, or hijacked by others? Doesn't the expression itself need a guarantee of some "space"? Perhaps Sunder would believe that some subunits of the parade should have the right to present their message with autonomy; in other words, what if the Christian Coalition surrounded the GLIB banner with "God Saves Sinners" posters and infiltrated the GLIB contingent with Irish gospel singers?   n238

If one recognizes that GLIB - and other small cells within the parade - should have some autonomous space for their expressions, then the "dialogic" approach is not so radical. Indeed, it would become, once more, a recognizable dialogue. Sunder asserts that Hurley treats speakers as "authors with impermeable identities whose genius or moral rights stands above societal dialogue."   n239 That characterization is wrong: authors are far from being "above societal dialogue," authors produce the basic units of dialogue. Speakers produce speech acts - units out of which social discourse is built.   n240 This is why "a conception of each particular idea or expression as itself a site of contest has been foreign to [First Amendment] jurisprudence."   n241 We may argue about the proper size of the speech act - we may say that a big parade is too unwieldy, too amorphous to be a single speech act entitled to some autonomy; that, apparently, was the Massachusetts trial court's conclusion. But that does not deny that there is a unit, of some size, entitled to control by the "author."

At that point, Sunder's concern appears much more like a question about enough and as good. The Supreme Court casts the issue as whether or not the parade was speech; Sunder casts the issue as whether the speech of the parade is exclusively controlled by one party or can be affected by  [*977]  many parties.   n242 But the issue can be put another way: whether the parade is such an irreplaceable cultural object that giving exclusive control over it to one party will deny other parties enough and as good for their own communications.

In Hurley, there were powerful enough and as good arguments on both sides. On the one hand, the Boston St. Patrick's Day - like its counterparts in other Eastern cities - is a unique, politically important event. The Court was certainly aware of this fact, but implicitly rejected the notion that there are not enough and as good means to disseminate GLIB's message, because "the size and success of petitioner's parade makes it an enviable vehicle for the dissemination of GLIB's views, but that fact, without more, would fall far short of supporting a claim that petitioners enjoy an abiding monopoly of access to spectators."   n243 Subsequent events reinforce the Court's comment: after GLIB was refused access to the South Boston parade, a new, liberal St. Patrick's Day parade has started in Cambridge.   n244 And all of Massachusetts's significant politicians - like Boston Mayor Thomas Menino and Governor William Weld - have recently shunned the South Boston parade.   n245 Apparently, in their political judgment, the traditional parade was not irreplaceable.

Contrast that with Texas v. Johnson, in which the Supreme Court overturned a state law protecting the American flag from desecration.   n246 Emotions on the Court ran high - witness the fragmented opinions, the majority's pains to express its respect and concern for the flag, and Justices Rehnquist's and Stevens's patriotic dissents. In the end, the five-member majority concluded that flag burning was expressive political speech protected by the First Amendment; they refused to create a "flag exception," noting that the Court had "never held that the Government may ensure that a symbol be used to express only one view of that symbol or its referents."   n247 To the deconstructionists, however, this is not true: the  [*978]  law often does censor meaning in favor of "only one view of [a] symbol" when intellectual property rights are recognized and enforced.   n248

In Johnson, the majority adopted the deconstructionists' preferred holding: that the cultural object should be kept available to a wide variety of users. There is no question that the issue was conceived as whether the flag could be recoded to have some meaning - or be used in some meaning - contrary to its traditional, patriotic meaning. The majority so characterized Texas's concern:

The State, apparently, is concerned that such conduct will lead people to believe either that the flag does not stand for nationhood and national unity, but instead reflects other, less positive concepts, or that the concepts reflected in the flag do not in fact exist, that is, that we do not enjoy unity as a Nation. These concerns blossom only when a person's treatment of the flag communicates some message ....   n249

 Putting it more bluntly, the Court concluded that "the State's claim is that it has an interest in preserving the flag as a symbol of nationhood and national unity; a symbol with a determinate range of meanings."   n250

How do we justify property-esque Hurley and free-recoding Johnson? Although never identified as such, the battle fought within the Court over the Johnson ruling was, in part, a debate about recoding and the enough and as good condition.   n251 The Justices went to lengths to agree on the flag's symbolic importance. The majority wrote that "the very purpose of a national flag is to serve as a symbol of our country,"   n252 while Justice Kennedy eloquently wrote that "the flag holds a lonely place of honor in an age when absolutes are distrusted."   n253 Justice Brennan quoted Justice Rehnquist's characterization of the flag as ""the one visible manifestation of two hundred years of nationhood.'"   n254 Rehnquist further identified the flag as a unique cultural object: "The flag is not simply another "idea' or  [*979]  "point of view' competing for recognition in the marketplace of ideas. Millions and millions of Americans regard it with an almost mystical reverence ...."   n255

The majority disagreed with the dissenters on both whether the state could "fix" a meaning for a symbol and on how important this particular symbol - the national flag - is for the social discourse. The majority criticized Justice Rehnquist for being inconsistent on this second point. In a very real sense, the majority believed that there would be an enough and as good problem if the meaning of the flag were fixed:

 The Chief Justice's dissent appears to believe that Johnson's conduct may be prohibited and, indeed, criminally sanctioned because "his act ... conveyed nothing that could not have been conveyed and was not conveyed just as forcefully in a dozen different ways.' ... This assertion sits uneasily next to the dissent's quite correct reminder that the flag occupies a unique position in our society - which demonstrates that messages conveyed without use of the flag are not "just as forceful' as those conveyed with it ....   n256

 Thus, the importance of the national flag in discourse far exceeds any single parade, any historic name for athletic games, and any clever character from films.

The earlier discussion raised the point that deconstructionists could defend a loosening of intellectual property rights on the grounds that those cultural objects tending to be recoded will be cultural objects that already have a strong, not-easily-corrupted core meaning.   n257 The majority in Johnson made this same argument in justifying their refusal to protect the flag's core meaning:

 We are fortified in today's conclusion by our conviction that forbidding criminal punishment for conduct such as Johnson's will not endanger the special role played by our flag or the feelings it inspires. To paraphrase Justice Holmes, we submit that nobody can suppose that this one gesture of an unknown man will change our Nation's attitude toward its flag.   n258

 With a little effort, we could construct a descending scale of cultural objects whose "propertization" might breach the enough and as good condition. In a category all by themselves might be the American flag, the Christian cross, the Bible, the Star of David, and the Declaration of Independence - not to mention symbols of evil like the swastika. The  [*980]  Statue of Liberty, the facade of the White House, Abraham Lincoln, and others might form a second tier.   n259 In other cases - further out - some people might argue that the words or images are so central or functionally nonsubstitutable that the enough and as good condition would be broken if they were propertized.   n260 At some point, Coombe and Madow would make the case for James Dean and Madonna, while others would not consider them so vital.

What difference can be drawn between the flag and "Olympics," on the one hand, and a St. Patrick's Day parade, the Pink Panther, Elvis Presley, and Madonna on the other? One obvious possibility is how long rights of exclusion would affect expression - it's easy to think that people will want to call athletic games "Olympics" for generations to come, while discussions of the need to recode a platinum-blond Madonna already seem dated. But the duration that people want to recode a cultural object may not bear on the intensity of that need when it does exist: in other words, how much a young woman may have needed to identify with Madonna in 1990. Part of this answer has to lie in the level of frustration; that is difficult to judge, even after the fact. Just as the folks who wanted to organize the Pink Panther Patrol could have organized under a different name, GLIB and its friends now have a successful (counter) parade. The "Gay Games" - not to mention Jewish athletic games - have apparently flourished without the word "Olympics."   n261 That is a critical point in considering the enough and as good issue.

Deconstructionist discussions tend to assume that the secondary user is "frustrated" if recoding is not permitted.   n262 But this depends on an  [*981]  implicit judgment about people and their level of creativity. By allowing creators to borrow some, but not borrow too much, intellectual property laws force creators to express themselves by differentiating themselves from what has come before. In Lotus Development Corp. v. Borland International, Inc.,   n263 Judge Boudin observed that

in the context of literary works such as novels, plays, and films.... The principal problem - simply stated, if difficult to resolve - is to stimulate creative expression without unduly limiting access by others to the broader themes and concepts deployed by the author. The middle of the spectrum presents close cases; but a "mistake" in providing too much protection involves a small cost: subsequent authors treating the same themes must take a few more steps away from the original expression."   n264

 Perhaps Prince started out his career really only wanting to be a Jimi Hendrix clone; perhaps for a time Madonna wanted only to be a Marilyn Monroe imitator; if intellectual property laws actually pushed these people away from existing cultural objects, are we not pleased, both for them and for us? The music scene of any major American city is filled with bands that write their own material when it would be so much easier - but so much less expressive of their individuality - for them to cover well-known songs. Could Mario Vargas Llosa have become a great writer if he had only imitated Faulkner's style and not found his own "voice"? How many worlds of science fiction, how many characters in mystery stories would not have been created if people could recode Isaac Asimov's Foundation or Agatha Christie's Hercule Poirot? Beyond cultural progress, issues of social progress may also be affected. If one believes that the traditional values embodied in Boston's St. Patrick's Day Parade are already dying,   n265 are they killed off more quickly by a GLIB contingent marching in the customary (now recoded) parade or by a whole new parade that gets its own television and radio attention in direct competition with the customary parade?

Admittedly, Judge Boudin's insight simplifies the situation. Among non-owners there will be people of varying degrees of creativity; not all will be able to take "a few steps" away from the existing expression. In rough carpentry, we might assume that the truly noncreative people are the passive listeners. But among the secondary users, there will be some who are more creative, some who are less. The more creative individuals will be able to continue expressing themselves - seeing any legal prohibitions as  [*982]  an obstacle, but not a bar to expression. For many of them, their expression may become stronger - more original, more genuinely their own - precisely because it is not acceptable to mimic Buddy Holly or Jorge Borges too much. In the end, not all secondary users are alike; the interests of secondary users who actually benefit from the prohibition have to be weighed in the balancing of interests related to recoding freedom. This creative group does not appear to suffer from a failure of the enough and as good condition.

This still admits that for some secondary users the (somewhat porous) prohibition on recoding will suppress expression; they will express less than they would have but for the recoding prohibition. A small group within this group will be genuinely frustrated: those who will not express themselves at all because the only vehicles they are willing (or able) to use already belong to someone else. These people do suffer in a way that may implicate the enough and as good condition. Two questions remain: First, how large is this group? Is this a genuine problem with a large enough group that they should be accounted for in our legal regime? Second, is their personal development proceeding on a desirable path? What about the teenager who can only express himself as a James Dean imitator or the soldier who spends his off-duty time living the role of John Wayne?

Perhaps another enough and as good problem with propertized cultural objects arises in the literary genre of parody, an area of intellectual property law in which recoding is expressly permitted through a branch of the fair use doctrine. Parody and satire are creative genres that seem to uniquely rest on express recoding of pre-existing works.   n266 Parody doctrine permits a new work to ""recall or conjure up'"   n267 the image of the subject work, indeed to bring the subject work to mind repeatedly. A parody song may be most effective if each set of lyrics parallels a set of lyrics in the original work; a comic parody of a movie condenses familiar scene after familiar scene. A parody of Leonardo da Vinci's Last Supper would include not just a Christ and twelve apostles but would arrange the diners in arched trios, all sitting oddly on the same side of a dining table. As the court in Elsmere Music, Inc. v. National Broadcasting Co.   n268 stated,

 [*983]  

the concept of "conjuring up" an original came into the copyright law not as a limitation on how much of an original may be used, but as a recognition that a parody frequently needs to be more than a fleeting evocation of an original in order to make its humorous point.   n269

 The court held that more extensive use than was necessary to "conjure up" would "still be fair use, provided the parody builds upon the original as a known element of modern culture."   n270 The Ninth Circuit has similarly concluded that a parody will be fair use when it "takes no more from the original than is necessary to accomplish a reasonably parodic purpose."   n271

It can be argued that the copyright parody case law is richly inconsistent; although copyright law is supposed to be content neutral, no single factor seems to affect whether a parody will be found to be a noninfringing fair use more than whether or not the parody is pornographic.   n272 In cases like Walt Disney Productions v. Mature Pictures Corp.,   n273 MCA, Inc. v. Wilson,   n274 and Dallas Cowboys Cheerleaders, Inc. v. Scoreboard Posters, Inc.,   n275 lewd recodings of cultural objects were found impermissible, but in Elsmere Music, Inc. v. National Broadcasting Co.,   n276 Warner Bros. v. American Broadcasting Cos.,   n277 and Berlin v. E.C. Publications, Inc.,   n278 recodings that were  [*984]  as or more extensive, but not lewd, were found to be fair uses under copyright law.   n279

As disturbing as this lewd-decent bifurcation in the cases may be for the content-neutral goals of copyright law, it might have a certain sensibility from the perspective of recoding and overall utility measures. First, although the law permits a wide range of personal expression through already propertized objects, a society might say that certain types of personal expression do not count as human flourishing. Although we can and do permit lewd expression, we might conclude that we will not give it the full range of support that we give to more favored substantive expressions. The dichotomy in the cases is based, in this sense, on our solicitude - or lack thereof - for the secondary user of the existing material.

There is also an explanation based on the utility interests of passive listeners who depend on image stability. People who have lily-white images of Mickey Mouse and Happy Days feelings about The Boogie-Woogie Bugle Boy may suffer disutility when these wholesome cultural objects are suddenly recoded to express more prurient interests of the society. Each time a court discusses "harm" to an original image, it could be this interest - as well as the copyright owner's - that is coming into play.

There are a couple problems with the idea that consumer interests explain the harsher treatment of lewd recodings in parody cases. First, it is not clear that those who rely on the existing "clean" cultural object will ever be exposed to the lewd recoding. Given the demographics of off-Broadway musical audiences, it was probable that the audiences of Let My People Come - a Sexual Musical who heard the Cunnilingus Champion of Company C would be consumers of The Boogie-Woogie Bugle Boy.   n280 In contrast, some commentators believe that the Mickey Mouse cases   n281 were wrongly decided on this question of who is exposed to the original compared to who is exposed to the parody. In Mature Pictures, the consumers of the Happy Hooker movie are hopefully not the regular consumers of Mickey Mouse cartoons and books. In Air Pirate Funnies, although  [*985]  both the original and the derivative works were printed cartoons, the Air Pirates Funnies used Disney characters in overt sexual and drug-use situations; hopefully the "funnies" were not reaching many children. Critics of Disney's successes in these cases typically conceive of this as a "market" issue - different people self-select exposure to the original or to the parody - so the original suffers no commercial damage:

The parody [should have been] protected because Air Pirate Funnies is an adult magazine with a clearly different purpose and audience than Disney's. Someone interested in reading a Disney comic book would not turn to Air Pirate Funnies instead, and vice versa.... Therefore, the fair use defense should be permitted, even if there is near verbatim copying of the original.   n282

 Most commentators analyze the issue through the economic damage criteria of the fair use defense,   n283 but the effects of a defendant's activities can also be viewed as "image damage" or general damage to the stable meaning of the cultural object. On this count, perhaps there is more overlap than an economic perspective permits. The young people who read Air Pirate Funnies in the 1980s were the children who read Disney comics in the 1960s - and the parents who will prescribe or proscribe Disney comics for their children in the 2000s.

A further distinction might be drawn between, on the one hand, lewd recodings of Mickey Mouse and, on the other hand, the breast-exposed excheerleaders of the Dallas Cowboys Cheerleaders parody poster.   n284 After all, the Dallas Cowboys Cheerleaders have always traded on sex - that is what their appeal is supposed to be. Any Dallas Cowboys corporate-speak about the Cheerleaders maintaining an image of purity would surely be tongue-in-cheek capitalism. When some of the Cheerleader alumni are seen topless, it really does not seem to "contaminate" the existing cultural object much. Mickey Mouse shooting up heroin puts a lot more stress on our communal image of Mickey Mouse than seeing a Dallas Cowboys Cheerleader topless puts on our communal image of the Cheerleaders. "Parody can legitimately aim at artistically destroying the original, despite the economic repercussions."   n285 That  [*986]  sounds correct from a First Amendment perspective, but "artistically destroying the original" may have more than significant "economic repercussions" for the owners; it may also have significant utility loss for non-owners who have come to identify with Mickey Mouse as a central part of wholesome Americana.

What makes parody so interesting from the deconstructionist perspective - and the issue of the enough and as good condition - is what it does not permit. Jeff Koons's sculptures were not permissible parodies because they made fun of society at large, not the images Koons appropriated: "Though the satire need not be only of the copied work and may ... also be a parody of modern society, the copied work must be, at least in part, an object of the parody, otherwise there would be no need to conjure up the original work."   n286 This aspect of parody doctrine returns us to the "gestalt" enough and as good problem. If a parody must make fun of the particular cultural object being used as the vehicle of communication, what do we use to satirize the entire society at a more abstract level? One may appropriate any propertized image to critique that image itself, but there are no propertized images available to poke fun only at the society at large. A conspiracy theorist might see a master plan here: the establishment permits criticism of individual cultural objects, but restricts criticism of the general social order.

A more cogent explanation goes to the nature of recoding as part of an ongoing dialogue. If a cultural object is a "speech act" in the cultural discourse, a parody is a direct reply. A parody is a reply which acknowledges both the original coding of the subject work and the original work's social place; as the district court in Elsmere wrote, "Parody is an acknowledgment of the importance of things parodied."   n287 For Saturday Night Live's I Love Sodom to be an effective parody of the song I Love New York, the former has to do more than conjure up the latter: the parody song is funny only as much as it reminds you that the original song promotes New York City with a Prozac-upbeat, unrealistic image of the Big Apple.

If we accept what the courts said about Koons's artwork, then his artwork represents a fairly rare type of expression - an expression that pokes fun at the society at large without poking fun at any of the cultural objects  [*987]  it uses. Such "parody" of the society as a whole is very abstract - it is not obvious that Wild Boy with Puppies is making fun of society in the way that I Love Sodom was obviously making fun of I Love New York. In such situations, intellectual property laws are arguably preventing enough and as good source material from being available to some secondary users. There are still many secondary users who will work around the problems. The question is whether there are enough secondary users so deprived to justify shaping the legal system to respond to their needs.   n288

IV. The Law and Listener Interests

 A keener awareness of the interests of different groups leads to another question: what to do about the third situation sketched out in the introduction - in which it is the owner of a cultural object who wants to recode, and it is the non-owners who want the cultural object to maintain its present meaning. Courts have recognized that listeners have an interest in communications. The Supreme Court, while recognizing First Amendment protection for commercial speech in Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, Inc.,   n289 noted that "as to the particular consumer's interest in the free flow of commercial information, that interest may be as keen, if not keener by far, than his interest in the day's most urgent political debate."   n290 Also, Robert Bork writes that the benefits described by Brandeis in his Whitney v. California   n291 concurrence "may be found, for both speaker and hearer, in all varieties of speech."   n292

 [*988]  These jurisprudential observations about consumers' or listeners' interests are usually plugged into a dynamic model about the "flow" of information. Yet it is easy to imagine situations where members of the audience will have an interest in holding an image stable while it is the image owner that wants "flow." As Sudjic has noted:

Mary Pickford ... had to go on playing adolescent girls well into her thirties, and provoked a revolt from her fans when she finally cut the curls that had become her trademark. Once the real figure beneath the image started to surface, when Chaplin's outspokenness was deemed un-American, or Pickford went through a messy divorce, the audience was scandalized at this threat to their perception of the star.   n293

 In his 1995 novel, Slowness, Milan Kundera elaborates on how - in the modern era - people have come to rely on allusions to celebrities for self-expression:

The era founded on the invention of photography comes to the rescue with its stars, its dancers, its celebrities, whose images, projected onto an enormous screen, are visible from afar by all, are admired by all, and are to all beyond reach. Through a worshipful fixation on famous people, a person who sees himself as elect serves public notice of both his membership in the extraordinary and his distance from his ordinary....

Thus famous people have become public resources like sewer systems, like Social Security, like insurance, like insane asylums.   n294

 A celebrity image, like a public resource, is something upon which one may make demands (and have expectations of) without being the "owner."

And celebrities are not alone: There are audience expectations for works protected by trademark and copyright as well. People who read a particular novel may not want to see it turned into a movie; fans of a book, movie, or play may oppose the creation of a sequel. How many devotees of Gone with the Wind   n295 were opposed to the 1990s sequel Scarlett?   n296  [*989]  How many fans of the book Dune   n297 were opposed to the movie   n298 version? How many comic book readers of old have been saddened as the look and feel of Batman or Spiderman have changed over the years?   n299 It is probably accurate to say that these situations in which the owner desires to recode tend to occur when there is an effort to reap greater commercial advantage from an existing cultural object. This is true not only of same-medium sequels and novels made into motion pictures, but also of colorization of motion pictures, remakes of motion pictures, books or motion pictures converted into comic books, posters made from great photographic images, and Muzak versions of rock and roll hits.   n300 As one commentator noted, "Fans also see themselves as guardians of the texts they love, purer than the owners in some ways because they seek no profit."   n301

These cases are different from the Mary Pickford situation - a single celebrity persona's evolving - because derivative works are being created. Still, the meaning of the original cultural object is at issue. That meaning can be changed as follows: (1) by altering the original object,   n302 (2) by creating a derivative object which largely supplants the original object in the market of objects and ideas,   n303 or (3) by creating a derivative object that independently influences the meaning of the original object. Whatever the source of the threat to the original meaning, listener interests in the stability of a cultural object can continue long after any property rights have expired.   n304 From one perspective, this issue is kin to the larger  [*990]  problem of the reliance interests of non-owners vis-a-vis all types of property. Although there is no cohesive reliance doctrine for property law as there is for contract law, the strands of such a doctrine have been noted by Joseph Singer in the areas of tenants' rights, adverse possession law, prescriptive easements, easements by estoppel, historic preservation laws, and equitable property divisions in divorce proceedings - all areas in which the non-owner develops some claims of control over the property.   n305

An approximation of what "listener's interests" could look like is the unusual result of a 1989 suit over Ansel Adams's name. In Adams v. Day Dream Publishing Inc.,   n306 Ansel Adams's estate sought to stop a publisher from using the photographer's name on calendars, posters, and a book that used copies of photos Ansel Adams did for the National Park Service in 1941-1942. For $ 5.25 each, the publisher, Day Dream Publishing, had obtained copies of prints made by Adams from the National Archives.   n307 Judge Keller, issuing an injunction, agreed with the estate that prints made by photographing copies of Adams's prints were not true Ansel Adams works.

But Judge Keller went further by setting out requirements for a print to be a true Ansel Adams work: that the great photographer developed the negative himself, that the print be made from that original negative using Adams's "zone method" of printing, and that the published reproductions be printed using an ink Adams developed.   n308 One journalist called this a "truth-in-labeling decision."   n309 In one sense, Judge Keller struck a blow for audience interests. That interest may only be a "consumer confusion" issue about the quality of goods. The order was also a statement of the audience interest in the artistic integrity of the photographic images as cultural objects. Judge Keller's ruling can be seen as an effort to fix the meaning of an "Ansel Adams photograph" as roughly what it meant at the time Adams ended his career. The ruling crafted by Judge Keller constrained the "owners" of Ansel Adams's name and his image in order to protect the interests of non-owners.

 [*991]  While Judge Keller's ruling may be appealing in the case of great artists' works, it also demonstrates the problem with broad recognition of such interests. Imagine that Honda decided to devalue its "Acura" trademark for expensive, luxury automobiles by selling decidedly inferior cars as Acuras - something of the quality of the old Yugo. There is no question that people in America use cars as devices for self-expression.   n310 Could people who bought the new, inferior cars have any claim based on their reliance on the established meaning of "Acura"? Could the trademark owner be guilty of the same offense as trademark infringers: deceit of new purchasers? Full-blown reliance interests could also raise the specter of old Acura owners having a claim for diminution of whatever value in their cars had been based on the powerful trademark. In effect, this would be a dilution claim against the trademark owner.   n311 This is just the tip of the iceberg of problems that would arise with such reliance interests. No wonder trademark and copyright law give non-owner interests an awkward embrace. For example, while "consumer confusion" is the main avenue to prove trademark infringement, consumers themselves do not have a cause of action when they are confused by unauthorized use of a trademark. A survey of some aspects of the caselaw reveals why reliance interests in property would not work in the case of most intellectual property.

A. Trademark Law and the Non-Owner

 At first blush, trademark law seems to fulfill Virginia Pharmacy's promise of recognition of non-owner interests. Although at a distance from the copyright and persona interests that motivated the deconstructionist critique, it is worthwhile to consider the balance of owner and non-owner interests in this area of intellectual property. In trademark law, a trademark owner has the right to control what goods are sold under that trademark, but "the rationale for this requirement" is the reliance non-owners place in the mark: "marks are treated by purchasers as an indication that the trademark owner is associated with the product."   n312 In other words, the rationale for owner control of these symbols is that non-owners  [*992]  (purchasers and consumers) rely on these cultural symbols to have a stable meaning. The principle was stated, albeit in a slightly different context, as follows:

The law of unfair competition has its roots in the common-law tort of deceit: its general concern is with protecting consumers from confusion as to source. While that concern may result in the creation of "quasi-property rights" in communicative symbols, the focus is on the protection of consumers, not the protection of producers as an incentive to product innovation.   n313

 The trademark owner's failure to control the quality of licensed products can cause loss of the trademark through "abrogation of the licensor's duty to protect the informational value of the mark."   n314 The logic of non-owner interests may also provide benefits to owners: in a trademark or trade dress action, the plaintiff does not have to show economic loss precisely because, doctrinally, it is the consumer, not the plaintiff, who the law protects.

Protection of the informational value of a trademark to non-owners can even lead to enforcement of meanings - that is, holding stable meanings - that are contrary to plain English. For example, the Idaho Potato Commission holds the trademark to the phrase "Grown in Idaho" and the "Idaho" seal for potatoes.   n315 The Commission permits these to be used for only one species of potatoes - the Russet Burbank; other types of potatoes actually grown in Idaho may not be labeled "Grown in Idaho." The commission has successfully enforced these counter-to-plain-English meanings for its trademarks by showing "that most consumers believed they were purchasing Russet Burbanks when buying "Idaho' potatoes."   n316

 [*993]  In traditional doctrine, a trademark did "not exist as an abstract right disconnected from the business in which it is used;"   n317 the trademark had to be transferred with whatever it was used to denote, by sale of an entire business or by assignment or license of the patent used to make the trademark product. This rule has wavered, and it is now subject to a general exception that a trademark can be transferred freely when it has been "deprived of its personal nature and has come to indicate that the goods bearing it are of a certain standard, kind or quality."   n318 In fact, American law is now obliged to follow the intellectual property obligations of the World Trade Organization; these require that "the owner of a registered trademark shall have the right to assign the trademark with or without the transfer of the business to which the trademark belongs."   n319

B. Consumer Confusion Tests in Trademark and Copyright

 Because trademark laws are intended to increase efficient communication of accurate information to the public,   n320 it is no surprise that the central inquiry in a trademark or trade dress action has traditionally been whether consumers are likely to be confused by the similarity between two marks or two products into thinking they came from the same source.   n321 As one court sagely noted,

Interested businessmen may sue for trademark infringement in the course of protecting their pocketbook. But it is one of the geniuses of what has been called the "free enterprise" system (but which, in its proper operation, might be better described as "consumer-choice" system) that the interests of the consuming public and of the entrepreneur are to the maximum extent paralleled. Thus the public need not rely wholly on government for protection against confusion, and need not pay the taxes such reliance would entail.   n322

  [*994]  Of course, the virtue of such enforcement is not that there are no costs, but that the "taxes" are passed on by the private enforcers as business costs and, therefore, concentrated in those non-owners who rely most on the stability of the trademark's meaning.   n323

Likelihood of confusion in trademark law richly reflects the interests of non-owners: the test investigates the "likelihood that an appreciable number of ordinarily prudent purchasers are likely to be misled, or indeed simply confused, as to the source of the goods in question" or that there may be confusion as to the plaintiff's sponsorship or identification of the allegedly infringing mark.   n324 Confusion is judged from the point of view of a consumer who encounters the mark individually;   n325 this standard - versus requiring a showing of likelihood of confusion when the marks or products are side-by-side - is solicitous of the actual circumstances of non-owners' reliance on meanings. Except for expensive or professional goods, it is assumed that consumers "do not stop to analyze, but are governed by appearances and general impressions;"   n326 one court pondered whether "the average purchaser undergoes, while in the supermarket, an experience not unlike that of hypnosis."   n327 The relevant non-owners are the specific consumers of a product or image.   n328 Further evidence that the law looks  [*995]  to actual non-owner interests is the lower threshold for showing confusion with medical products;   n329 as a practical matter, non-owners receiving blurred meanings are more likely to be harmed by confusion of medical products.

Except for inherently distinctive marks, most trademark owners need to show that their marks have acquired "secondary meaning"; in other words, a demonstration that "International Business Machines" means more to consumers than the sum of its parts.   n330 The trademark owner can establish secondary meaning by showing that the primary significance of the mark "is to identify the source of the product rather than the product itself."   n331 The determination whether a trademark or trade dress has acquired secondary meaning is primarily an empirical inquiry into current consumer associations.   n332

It is a testament to the consumer confusion doctrine's actual regard for the meaning non-owners place on a trademark that survey data has become widely recognized as the most probative evidence for establishing actual confusion or probable likelihood of confusion.   n333 The case law  [*996]  suggests that once a reasonably dependable survey   n334 shows confusion in the low double digits, courts will tend to rely on such evidence to find trademark infringement.   n335 That a low percentage of confused non-owners would support a finding of infringement suggests considerable solicitude for non-owners' interests in stable meanings.   n336

But the relationship of trademark law to non-owners' interests may not be as straightforward as this suggests. Trademark reasoning adheres to its historic concern that consumers' beliefs are to be protected as to the "source" of products, as when "Quaker State" oils came from Oil City, Pennsylvania and Carr's Biscuits came from Carr's Bakery in Carlyle, England. But we live in a time when Quaker State - and its sister company  [*997]  Pennzoil - have both abandoned Pennsylvania in favor of Texas and some of Carr's biscuit products, still by appointment to Her Britannic Majesty, are now made in Germany.   n337 For a wide range of consumer goods, most consumers have incomplete knowledge of the physical "source" of authentic goods. For "source" to be anything but hopelessly anachronistic, it must be an abstract notion of a corporate identity that imposes uniform quality standards on the product.   n338 

Trademark owners do and do not assert their interests when there is a disruption of the meaning consumers attach to a trademark. Consumers may believe that "General Electric" or "G.E." signals a product made in the United States when, in fact, General Electric serves the United States market with appliances made in Mexico and lights bulbs manufactured in eastern Europe. No Pennzoil products come from Pennsylvania any longer; very few consumer products bearing the Texas Instruments mark are made in the States, let alone the Lone Star State. Beyond the implied geographic origin of many marks, the size of modern corporations has  [*998]  weakened any sense that the product is produced by the same team or group or family. All that consumers are left with is a general sense of the quality of a good attached to a particular mark - its color, texture, taste, nutritional value, safety, reliability, durability, and so on.

This suggests a small paradox. First, the likelihood of confusion as defined by the jurisprudence is arguably increased the more the infringing goods are of the same quality as the trademark owner's goods: If the consumer not only buys the counterfeit product once, but uses it and then repeatedly buys the counterfeit product, then the "confusion" from the trademark owner's perspective is arguably worsened. But that is a situation of trademark infringement in which the "meaning" of the trademark for the consumer is least in jeopardy of being shifted. If the consumer is getting the same taste, texture, color, and nutritional value in his unauthentic "Kraft" macaroni and cheese, how is the meaning of "Kraft" being shifted by the unauthentic product? Thus the "confusion" being measured - attached neither to the geographic origin nor the quality of the goods - can be much more important to the trademark owner than to anyone else.

Whatever its shortcomings, the trademark likelihood of confusion doctrine contrasts with copyright cases in which courts could have discussed the value non-owners derive from stable meaning in cultural objects, but remained silent. For example, in Walt Disney Productions v. Mature Pictures Corp.,   n339 the court granted a preliminary injunction against the use of the Mickey Mouse March and Mouseketeer ears in a pornographic movie.   n340 This would have been an ideal occasion to discuss specifically consumers' (or society's) interest in a stable, wholesome Mickey Mouse. Instead, finding that there was a danger of irreparable harm to the copyrighted rodent, the opinion noted obliquely that the film's "use of the copyrighted material in the setting provided is such as to immediately compromise the work."   n341

Yet copyright infringement actions, like trademark cases, often confront courts with the need to compare the similarity of cultural objects; in such cases, audience response can be an important indicium of infringement:

If there are substantial similarities in ideas, the Court must then compare similarity of expression based on the response of the ordinary reasonable person.... The issue then becomes whether the "ordinary observer, unless he set out to detect the disparities,  [*999]  would be disposed to overlook them and regard their aesthetic appeal as the same."   n342

 This formula may be overbroad. Depending on how we define it, "aesthetic appeal" and an inability to detect "disparities" easily are not the same. Two paintings from the same school might have the same aesthetic appeal to a viewer who immediately sees important disparities between the two. Nonetheless, this "audience test"   n343 remains an important element of infringement analysis. For example, it is used as the "intrinsic test," the second prong of the analysis process used in the Ninth Circuit.   n344 After a defendant's work has been found to have "articulable similarities" with the plaintiff's work (the "extrinsic test"), courts inquire "whether the ordinary, reasonable audience would recognize the defendant's work as a "dramatization' or "picturization' of the plaintiff's work."   n345 Whereas analytic dissection of the work and expert testimony are used in the extrinsic analysis to catalog "articulable similarities," the intrinsic test asks only whether ""an ordinary, reasonable observer' would find a substantial similarity of expression of the shared idea."   n346

The role of the reasonable person in copyright infringement analysis quickly leads to questions over which reasonable person. Courts have focused on the putative audience; as in trademark actions, this gives deference to non-owners. For example, both video games and television commercials have been held to be "unlike an artist's painting or even other audiovisual works" in that they "appeal to an audience that is fairly undiscriminating insofar as their concern about more subtle differences in artistic expression."   n347 If the audience is less discriminating, then of course they will more frequently mistake similar works as the same work.

This deference to the confusion of the actual audience touched its limits in Warner Bros. v. American Broadcasting Cos.,   n348 in which Warner Brothers, as holder of the rights to "Superman," claimed that  [*1000]  ABC's television program The Greatest American Hero infringed its copyrights and trademarks.   n349 Ralph Hinkley, the eponymous lead in The Greatest American Hero, received a caped suit of extraterrestrial origin which endowed him with great strength, the ability to fly, "holographic vision," and general invulnerability.   n350 But Hinkley was a reticent hero who had comic difficulty learning to use these powers. As the court said, "Hinkley displays some Superman-like abilities in a decidedly un-Superman-like way."   n351 The show implicitly contrasted Hinkley to Superman; in the pilot episode, a seven-year-old boy, steeped in Superman lore, sees Hinkley trying to get airborne and "patiently explains that Hinkley must take three steps and jump vigorously into the air."   n352 Some of the promotional spots announced that Hinkley "may be unable to leap tall buildings in a single bound" and that he "may be slower than a speeding bullet."   n353

On the issue of copyright infringement,   n354 the plaintiff sought to introduce evidence that young viewers "would not perceive the negatives" and would believe that these were the same phrases as part of the copyrighted Superman programs.   n355 The Court of Appeals agreed with the trial court that "the possible misperception of some young viewers" would not undermine the conclusion that the "average lay observer" would see ABC's program "as poking fun at, rather than copying a copyrighted work."   n356 In other words, the question of the non-owners' impressions was still central to the analysis, but the court - whatever the demographics of the television show - preferred a more familiar, more general, adult non-owner.

Do trademark and copyright cases bring non-owner interests into the analysis as a means or as an end? Copyright prevents copying of expression; but a copy is the same thing as the original - and sameness is a problem that has vexed philosophers since ancient times. The most obvious - and, from the plaintiff's perspective, relevant - response is to rely  [*1001]  heavily on evidence of general perceptions of sameness or similarity. In short, this is use of consumers as a means. While trademark cases concern themselves with whether non-owners are confused, non-owners cannot themselves bring claims that they have been confused. In the case of trademarks, this creates a conceptual problem: There is an obvious dissonance between saying that trademark is intended to protect the public from confusion, but the public is not allowed to sue when it is confused.   n357 Perhaps the cohabitation of these two principles can be defended on a cost-benefit analysis: trademark owners will presumably act in situations of widespread consumer confusion - because that confusion will mean lost business - but permitting non-owners to file such cases might spawn too many nuisance suits. If non-owners could make claims of consumer confusion, what principle would prohibit such claims from being turned against the trademark owners themselves? Courts have implicitly repudiated any idea that the trademark owner's duty to control quality translates into any consumer right concerning the substantive level of quality. As the court wrote in El Greco Leather Products Co. v. Shoe World, Inc.,   n358 "the actual quality of the goods is irrelevant; it is the control of quality that a trademark holder is entitled to maintain."   n359 In other words, Honda may dramatically downgrade the quality of an "Acura" without worrying that a customer could bring a claim to stop it.

Although trademark and copyright doctrines both address the meaning of cultural objects, they do so in different - arguably, fundamentally different - ways. First, traditional trademark doctrine   n360 addresses confusion about whether two marks are the same mark or identify the same source, in other words, that the two marks, whether or not physically distinct, have the same meaning as to the designated physical object or  [*1002]  activity - a soap bar, a laundering service, a jet engine, an airline. Trademark "consumer confusion" doctrine is aimed at protecting consumers from confusion about physical objects or services to which a trademark is attached.   n361 The doctrine is not intended to keep a cultural object stable for the sake of having a stable cultural object. On the other hand, copyright infringement is arguably about the cultural object's meaning as a cultural object.

As discussed above, the notion of source in trademark law has become so abstract that there can be trademark infringement without any shift in - or damage to - the meaning of the trademark: if the infringing, counterfeit goods are of the same general quality as the authentic goods and the consumer really has no other meaning attached to the trademark than this general qualitative indicator, then the meaning of the trademark remains stable despite the infringer's activities.   n362 The parallel in copyright is that some infringements involve a shift in meaning and some may not. As with trademarks, confusion may still occur when the two objects - original and infringing - can still be perceived as different. As the court in Country Kids "N City Slicks, Inc. v. Sheen wrote,

Nor is the sine qua non of substantial similarity whether an ordinary observer would "confuse" the two works in their entirety. Rather ... the test is whether the accused work is sufficiently similar that an ordinary observer would conclude that the defendant unlawfully appropriated the plaintiff's protectable expression by taking material of substance and value.   n363

 In such cases, there may be a shift in meaning. But the most obvious form of copyright infringement - absolutely faithful copying - need not endanger an existing meaning. When the consumer perceives no difference between the Donald Duck image in a pirate cartoon or videoshe bought and one that would have been made and sold under Disney's authority, a discussion about "substantive similarity" seems moot.

 [*1003]  The distinction between tests for sameness and tests for similarity can not bear too much weight. As described in the beginning of this discussion of listener's interests, the meaning of a cultural object can be changed by altering the original object, by creating a derivative object which largely supplants the original object in the market of objects and ideas, or by creating a derivative object whose independent influence affects the meaning of the original object. The meaning of a cultural object protected by trademark law typically becomes unstable if consumers suffer from receiving different quality physical goods or services to which they believe the same trademark is attached or which they believe comes from the same source because of similar trademarks. The shift in meaning occurs through a connection to physical goods or services and the connection is provided by either an identical mark or a mark that is different but very similar.

To show that the meaning of a copyrighted cultural object was becoming unstable - in other words, to show that an infringer was blurring a cultural image - evidence might be presented through either sameness or similarity. One could argue in an infringement action that people thought the infringing work might be the same cultural image because they perceived both great similarities and important differences or that people believed it was the same cultural image, but that the image's meaning was being changed. An unauthorized, unmistakable Mickey Mouse in unquestionably Kama-Sutraesque positions with an unmistakable Minnie Mouse would be both infringement and recoding. In the Warner Bros. case, if there had been evidence that many viewers believed that Hinkley actually was "Superman," but a new, bumbling version, that would have been a strong showing of lay perceptions of "recoding."

C. The Anti-Dilution Doctrine and Protection of the Trademark as a Cultural Object Itself

 The "consumer confusion" doctrine in trademark law will probably lose some of its importance with the rise of "anti-dilution" doctrine.   n364 Anti-dilution statutes permit a trademark owner to stop the "tarnishing" or "blurring" of her trademark even when no consumer confusion is involved.   n365 Massachusetts enacted the first such statute in 1947;   n366 New York followed suit in 1961.   n367 In one classic formulation, the concept of "dilution" is understood to be the "gradual whittling away ...  [*1004]  of the identity and hold upon the public mind of ... [a] mark or name by its use upon non-competing goods."   n368

Anti-dilution doctrine took a quantum leap with the enactment of the Federal Trademark Dilution Act of 1995.   n369 Although not pre-empting state laws, the federal statute protects "famous" marks by granting injunctive relief against "another person's use in commerce of [the] mark or trade name" where such use "causes dilution of the distinctive quality of the mark."   n370 Respecting First Amendment concerns, the law expressly exempts non-commercial uses, "all forms of news reporting and news commentary" and fair uses in "comparative commercial advertising."   n371 

The line between consumer confusion and dilution can be subtle. Courts engaged in dilution analysis can be seen using the tools of consumer confusion. And vice versa. For example, long before dilution was codified in federal law, some federal courts applied reasoning that went beyond the confines of consumer confusion. For example, in Dallas Cowboys Cheerleaders, Inc. v. Pussycat Cinema, Ltd.,   n372 the court moved from a standard trademark analysis - consumer beliefs about source of a product - to a more interesting thought about "corrupting" an idea:

 Defendants assert that the Lanham Act requires confusion as to the origin of the film .... Appellants read the confusion requirement too narrowly. In order to be confused, a consumer need not believe that the owner of the mark actually produced the item and placed it on the market. The public's belief that the mark's owner sponsored or otherwise approved the use of the trademark satisfies the confusion requirement. In the instant case, the uniform depicted in "Debbie Does Dallas" unquestionably brings to mind the Dallas Cowboys Cheerleaders. Indeed, it is hard to believe that anyone who had seen defendants' sexually depraved film could ever thereafter disassociate it from plaintiff's cheerleaders.   n373

 The next step is to conclude that a person who had seen the film would be unable to "disassociate" the idea of the Dallas Cowboys Cheerleaders from the film even without thinking that the Dallas Cowboys Cheerleaders  [*1005]  "sponsored or otherwise approved" the film's use of the costume. This is very close to a dilution analysis, focusing on a recoding of the cultural object for the citizen.

In anti-dilution analysis, consumer confusion is not at issue; pure recoding is: "Injury to a recognized [trademark], rather than damage arising from confusion among consumers, lies at the heart of the wrong."   n374 A classic example of application of anti-dilution thinking is Deere & Co. v. MTD Products, Inc.,   n375 in which a John Deere competitor ran afoul of the New York anti-dilution statute with ads which mischievously animated Deere's logo. The ads showed the animated deer logo as smaller than - and running away from - both a family dog and an MTD mower.   n376 The court concluded that the ads raised the "possibility that consumers will come to attribute unfavorable characteristics to [the] mark and ultimately associate the mark with inferior goods and services."   n377

The New York anti-dilution statute was applied in this case to prevent one non-owner (a competitor) from recoding Deere's trademark without any showing that consumers were being confused. Similarly, in Original Appalachian Artworks, Inc. v. Topps Chewing Gum, Inc.,   n378 the court found that the plaintiff had shown a likelihood of success of prevailing under Georgia's anti-dilution statute because Topps's "Garbage Pail Kids" chewing gum was an intentional "joke" on Cabbage Patch Kids and tended to "create[ ] an undesirable, unwholesome, or unsavory mental association with the plaintiff's mark."   n379

At the heart of an anti-dilution claim is the argument that the owner of a famous cultural object (the trademark)   n380 has the right to keep the  [*1006]  meaning of that cultural object stable against a broader range of possible instability. Customer confusion as to the source of physical goods is no longer at issue; maintenance of the symbol's meaning qua symbol is at issue. In this sense, anti-dilution protection for a trademark can be likened to a corporate right of publicity.   n381 The shift away from confusion about the goods or the source of goods makes anti-dilution claims closer to copyright infringement actions in which the plaintiff contends that the infringement adversely affects the meaning of her copyrighted work. The anti-dilution claim recognizes the trademark as an end in itself - a cultural object - that is contaminated or corrupted by the defendant's recoding.   n382

In a sense, this shift towards treating product identifiers as property is overdue. For the non-owner, the trademark is more than just a communication device about the quality of goods: the trademark is a good itself. For a lot of people, what matters is not the cut of the clothes, but the polo player or the alligator sewn on the breast.   n383 For these people - all of us to some degree - the trademark is a social good that we purchase. Trademarks are an instrument of social self-definition, used by consumers to fit into a group, and often at the same time to draw attention to themselves as special and worthy. The trademark works "to express our sense of individuality and identity" while meeting our "yearning to belong, to be able to define oneself as one of a group."   n384 If consumer choices reflect social utility gained from this kind of identification, then we might be happy when a Pierre Cardin decides to saturate lower price ranges of the market - selling any and everything bearing his trademark.   n385 Until the trademark loses its cachet, these activities will bring happiness - lots of designer utility - to people who might not otherwise be able to afford it.

This returns us to the difficult problem of measuring who benefits how much from what level of stability in the meaning of cultural objects. When  [*1007]  a Pierre Cardin decides to apply its mark to inferior products - and thereby knowingly to recode the mark's meaning - it may distress consumers who invested in old, expensive products and bring gleeful satisfaction to consumers now getting the mark on the cheap. Who gains how much from such changes? The difficulty of calculating social utility would inhibit protection of non-owner interests even if the clearer interests of trademark owners were not already on the table; those trademark owner interests may be best understood in a First Amendment context.

D. Deeper Problems with "Listeners' Interests"

 The First Amendment argument against "listeners' rights" has two components: the first is the First Amendment interest of intellectual property owners; the second component is the First Amendment interest of the non-owners who want to "express" themselves by actions and objects which alter the meaning of the existing cultural object. The First Amendment interests of owner-creators in expressing themselves through their creations is straightforward: freedom of expression is meaningful only when there is some mechanism to ensure that the speaker's expression remains his own expression.   n386 Copyrights - as well as trademarks and rights of publicity - serve this purpose by allowing the author to patrol against words being put in her mouth.   n387 The interest of non-owners against "listeners' rights" is both the deconstructionist argument to recognize more recoding freedom and the status quo, which permits considerable recoding. Even if one does not believe in the need for more recoding freedom, listeners' rights to hold a cultural object stable would disrupt the existing balance between property rights (which tend to hold a cultural object stable) and doctrines that limit control by owners in favor of new expressions (the idea-expression dichotomy, the fair use doctrines, the news reporting exceptions, and so on).

But aside from these "brute" personality arguments that move directly through the First Amendment, the personality justification provides other lines of reasoning that would undermine reliance interests for listeners.   n388 Singer developed a proposal for a reliance interest in property using the example of plant closings. Singer argued that workers in a plant should  [*1008]  have certain protections from plant closings,   n389 including a mandatory right of first refusal to purchase a plant (instead of permitting a company to tear it down in favor of more efficient production elsewhere). Singer reasoned, "If the workers have a first right of refusal to purchase the plant - a legal power to compel a sale of the plant to them for its fair market value - the company may be harmed very little by this legal obligation; it can take the money and reinvest it elsewhere."   n390

However, that same reasoning may not hold true with intellectual property, particularly with "personas." Charlie Chaplin or Mary Pickford cannot hand over their images to faithful fans who want to ossify them into stereotypical roles.   n391 To the degree that an artist has invested his or her own personality in the work, perhaps it cannot be sold for a market price that leaves the artist "harmed very little"; the very idea of personality interests is that they create value in property beyond what the market would charge for that particular commodity. The balance is no longer economic versus personality interests; it is personality interests versus personality interests.   n392

With competing personality interests, it is easy to return to an earlier point: that probably the most reasonable course of action on a cost-benefit analysis is for the disgruntled non-owners to shield themselves from the new meaning being imputed to the cultural object. People who do not like the idea of a Gone with the Wind sequel should not rent the Scarlett video. Hollywood may ruin a good number of books in rendering them into two-dimensional, big-screen stories, but no one is forced to the cinema any more than they are forced to the library. But this conclusion applies less the more the recoding "replaces" the meaning of the original. That is the difference between the relationship of the film Scarlett to the film Gone  [*1009]  with the Wind and the relationship between the book Gone with the Wind and the film Gone with the Wind, in which the latter now overpowers all popular images of the story.

Those non-owners who are disturbed because a recoding exists at all - even if they do not consume it - raise normative questions about their interests. One may regret a sequel or a book-to-film conversion because of the lost opportunity ("Now, they will never make a good version of X") or because it will prevent other people from appreciating the original ("I'm just sorry all those people will never know how good the X book was"), but when non-owners take too much interest in the stability of a cultural image we may have doubts about the healthiness of their interest.

To use Professor Radin's term, perhaps it is not human flourishing when a young executive daydreams of buying a Louis Vuitton handbag and wearing it down the street, when a fan group staunchly opposes a remake of Gone with the Wind, or when people dress up in twenty-fourth-century uniforms and attend Star Trek conventions. On the other hand, perhaps it is. This is a difficult question   n393 because the handbag march, the ability to recite vast tracts of a movie script, and the clinging to a futuristic utopian adventure all seem to be forms, albeit limited forms, of self-expression. Society can recognize these as forms of self-expression without going out if its way to protect these forms of self-expression. There is a helpful correlation here: the more unusual the non-owner's interests, the less those interests seem subject to familiar measures and indicia. Singer argues that with reliance interests, "various factors enter into the determination of the level of protection. First, the stronger and more established the relationship, the more it should be protected."   n394 It might be easy to measure how established a relationship is when we are speaking of employees of an industrial plant or the foundation of an old building that depends on not-too-much digging on the adjacent lot. But in the case of a person who "lives for Gone with the Wind," who gets into heated arguments over Tin-Tin cartoons, or who says they will "die" if George Lucas releases any more Star Wars pre-quels, what exactly are we measuring and how?

V. Conclusion

 Those who write about property theory write - expressly or implicitly - with an eye to how property laws can be changed to enhance society. For a good century, socialists and communists critiqued individual property in the name of a propertyless world - to be achieved, ironically,  [*1010]  through a regime of statist property. In the 1970s and 1980s property theory fell under the sway of the law and economics movement, devoted to the assumption that each legal status or transaction should be structured in the best economic interests of the parties. This "technological image of human behavior"   n395 was met on the dialectic field by the loose confederation of critical legal studies scholars. But this limited humanist defense of property - like Radin's personality theory - then generated a humanist critique, the deconstructionist view discussed in this Article.

The points made in this discussion are fairly straightforward. First, that the argument for more recoding freedom probably overstates the negative impact of existing intellectual property laws on the self-expression of non-owners. Second, that the argument for more recoding freedom definitely understates the positive utility non-owners derive from stability in the meaning of propertized intellectual property - both those who recode and those who are passive listeners, who just "consume" the images and sounds of modern life. This discussion has explored how that stability is valuable to non-owners and how that stability depends on intellectual property laws. There is empirical work that could be done to try to measure those interests, but for the moment we should at least acknowledge that there are theoretical arguments - parallel to the deconstructionists' approach in advocating recoding freedom - that support intellectual property laws.

Finally, this Article considers the improbable idea of "listeners' rights," noting both that the law gives only limited recognition to listeners' interests and that there are profound reasons why we would not want laws to restrict the substantial recoding freedom of non-owners and the limitless recoding freedom of owners. Yet even here we cannot say for sure that a system of "locking in" the original meaning of cultural objects would lead to a slowing or qualitative worsening of culture. Suppressing Hollywood's penchant for sequels might be a good thing.

Arguments about cutting back or reshaping intellectual property laws are usually at the margins - marginal, often unspecified changes in the law prescribed in law review articles that are themselves marginal to real policy debates about the future of intellectual property. But such "recodings" of the intellectual property system should be advocated and their assumptions tested - when possible, in more than our thought experiments. When that is not possible, then alternative scenarios and divergent interests - like those of non-owners in intellectual property - should be developed as fully as possible in our scholarly discussions. That is the best hope for moving new ideas from the margin to the mainstream.
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